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PART ONE: LEGAL FRAMEWORK

1. INTRODUCTION

Article 37(a) of the Convention on the Rights oé t8hild provides that “No child shall be

subjected to torture or other cruel, inhuman orraégg treatment or punishment. Article
19.1 recognises the obligation of States to “takeappropriate legislative, administrative,

social and educational measures to protect the droim all forms of physical or mental

violence, injury or abuse, neglect or negligentatimeent, maltreatment or exploitation,

including sexual abuse, while in the care of pgsntegal guardian(s) or any other person
who has the care of the child.”

It may not be self-evident why the Convention sdazdntain separate provisions on violence
against children and on the torture and ill-treattré children® Indeed, those responsible for
implementing the Convention or evaluating its inmpéantation sometimes fail to distinguish
between child abuse and the torture of children.

There are legal distinctions between the concepitdamed in these two provisions of the
Convention, distinctions based largely on basiccepts of international human rights law.
The present article will explore these distinctioas well as the distinctions between them
and other related legal concepts, and will analymsr medical, social and ethical and
political implications and ramifications.

While children must be protected from all formsvaflence and abuse, it is important not to
lose sight of the distinction between differeninfigrof violence - especially torture and child
abuse - because these distinctions have significaptications for prevention, for the
treatment of victims and for law enforcement.

Although children can be both victims and perpensaof torture, ill-treatment and abuse,
this paper focuses exclusively on their role aimis.

The first section of the Part One of this papersters the distinction between torture and
child abuse in international human rights law,daled by comparison of these concepts with
related ones, in particular cruel, inhuman and adigg treatment, cruel, inhuman and
degrading punishment and the right to dignity anth&n treatment. Reference also is made
two consequences of the distinction between toraumg other forms of ill-treatment: the

! The term “ill-treatment” is used as shorthand éouel, inhuman and degrading treatment. See eey. th

Committee Against Torture’s General Comment No.RCBC/GC/2/CPR.1/Rev.4 (advanced unedited version),
ara.3

g)In reporting on implementation of Art.37 (a) of tB&RC, some States describe efforts against childeabut

make no mention of efforts to prevent or repressite by public authorities. See e.g. the secopdnteof Niger

on implementation of the CRC, CRC/C/NER/2, para:185; the second report of the Dominican Repuixic

implementation of the CRC, CRC/C/DOM/2, para.34fie tsecond report of Venezuela, CRC/C/VEN/2,

paras.172-222; the second report of Slovakia, CR&/K, paras. 173-182 and the second report of Urygu

CRC/C/URY/2, paras.112-124
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status of the prohibition of torture as a peremptate of international law, and its status as a
crime under international law.

The second section of Part One summarises interatijurisprudence and doctrine
concerning the distinction between torture and Icriuman and degrading treatment,
including judgments of the European Court of HurRaghts, the Human Rights Committee,
and that of the Inter-American Court of Human Rsghthe third and final section of Part
One summarizes, and the obligations of States dagpartorture and other forms of ill-
treatment, highlighting those that are specifitoiture. The existence of obligations applying
specifically to torture is, naturally, one of treasons that it should not be confused with child
abuse.

2. THE DEFINITION OF TORTURE AND OF CRUEL, INHUMAN
OR DEGRADING TREATMENT OR PUNISHMENT IN
INTERNATIONAL LAW

2.1 Three distinctions between torture and child buse

There are three distinctions between torture arnld ebuse, in international law. The final
clause of Art.19.1 alludes to one of them, namtbigt child abuse is committed by parents or
persons having responsibilities vis-a-vis the wictinalogous to those of a parént.

The term ‘child abuse’ had no currency in intermaél human rights law prior to the
adoption of the CRC. Since then efforts have beadento reaching agreement on its
meaning. In 1999, a World Health Organization (WH®ORhsultation on child abuse drafted
the following definition: “Child abuse or maltreagmt constitutes all forms of physical and/or
emotional ill-treatment, sexual abuse, neglecteagligent treatment or commercial or other
exploitation, resulting in actual harm to the clsltealth, survival, development or dignity in
the context of a relationship of responsibilitystr or power.* The WHO website presently
defines ‘maltreatment’ as a phenomenon that inddike ‘subtypes’: physical abuse; sexual
abuse; emotional abuse; neglect and negligenniezdt and exploitation. This suggests that
the term child abuse should be understood to tefphysical, emotional and sexual abuse by
parents, caretakers or other persons in a reldtipras responsibility, trust or power vis-a-vis
the child.

The terms ‘torture’ and ‘cruel, inhuman and degngdireatment’ are terms of art having
reasonably well-defined content in internationaimian rights law, although the definitions
vary somewhat from one instrument to anofhiéthe drafters of the Convention saw no need

% In English, the term ‘child abuse’ replaced theiea‘cruelty to children’ during the 20th Centurjhe older
term is still found in the legislation of some fa&ncolonies of the United Kingdom and in the Deafian on
the Rights of the Child adopted by the UN Genersdeinbly in 1959.

* World Report on Violence and Health, WHO, Gen&@@02, p.59 (emphasis added)

® www.who.int/topics/child_abuse/en/index.html, caltsd 16 Jan. 2008

® One significant difference is that the regionalaty in force in the Americas, unlike the Convemtigainst
Torture, does not require that torture be commiftedany specific purpose. Inter-American Convemtio
Prevent an Punish Torture, Art.2 provides in part torture shall be understood to be any act inbeatiy

2
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to define them, it was presumably because theimmga - unlike that of child abuse - were
already established in international law

The most widely accepted definition of torture imernational law is that contained in the
Convention against Torture and Other Cruel, Inhunm@n Degrading Treatment or
Punishment (Convention against Torture or CAT) aeldpy the UN General Assembly on
10 December 1984The central part of the definition is:

... the term "torture” means any act by which seysi@ or suffering, whether physical or
mental, is intentionally inflicted on a person frch purposes as obtaining from him or a
third person information or a confession, punishimg for an act he or a third person has
committed or is suspected of having committed,ntimidating or coercing him or a third
person, or for any reason based on discriminaticang kind, when such pain or suffering is
inflicted by or at the instigation of or with thertsent or acquiescence of a public official or
other person acting in an official capacity.

The definition contained in the Declaration on tetection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman ogrBding Treatment or Punishment
(“Declaration on torture”) adopted by the UN Geheasembly in 1975 contains the same
elements® The International Court for the Former Yugoslavieting the similarities
between the two, has concluded that the definiontained in CAT has become part of
customary international law, and can be used terpnét other international norms that
prohibit torture without defining it*

performed whereby physical or mental pain or sufteris inflicted on a person for purposes of criahin
investigation, as a means of intimidation, as psbpunishment, as a preventive measure, as atpeoafor
any other purpose.” (emphasis added) This dedimitif torture also includes “methods ... intendedlititerate
the personality of the victim or to diminish hisygictal or mental capacities, even if they do natseaphysical
Eain or mental anguish.” Ibid.

A draft of what later became Art.37 presented lan&ia in 1986 contained the phrase “No child dbll
subject to cruel, inhuman or degrading treatmentponishment...”, with a footnote citing Art.7 of the
International Covenant on Civil and Political Rigllsind Art.5 of the Universal Declaration of Humagt®s. An
informal working party formed to merge this proposédth others produced a draft article containirgp t
language “...States Parties shall in particular ensure thato.child is ... subjected to torture or to cruel,
inhuman or degrading treatment or punishment,” twhi@s adopted and integrated into the draft Comwent
Legislative History of the Convention on the Riglafsthe Child, Vol.ll, United Nations OHCHR, Genegva
2007, p.747-748 A comment presented by the Set@etarthe Technical Review meeting, convened i&8L®
ensure the compatibility and complementarity of dneft CRC to existing international standards caref the
above cited phrase to the language of the Convetgainst Torture. Ibid, p.755 During the seconadiag of
the draft CRC in 1989, another drafting group wasvened to consider the different versions stiltlem
consideration. In presenting the results of thelibetrations, the representative of Portugal indidahat it had
“endeavored to draw up a text consistent with tieruments adopted in this field by the United biasi...”.
Ibid, p.766
8 This Convention entered into force on 26 June 1887145 States were Parties to it effective 1 2668
Xgbsdf sdf gsdf

SArt1.1

10 Resolution 3452 (XXX) of 9 December 1975, Art.1. ‘torture means any act by which severe pain or
suffering, whether physical or mental, is intenéityinflicted by or at the instigation of a publadficial on a
person for such purposes as obtaining from himtbird person information or confession, punishimg for an
act he has committed or is suspected of having dtieanor intimidating him or other persons.”

" prosecutor v. Anto Furundzija, Judgment of 10 Demer 1998, para.160
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As this definition indicates, for purposes of im&tional law, acts causing mental or physical
pain or suffering constitute torture only if dong & public official or with the significant
involvement of a public official or other persortiag in some official capacity; only when
done for certain purposes, and only if the paisudfering is severe.

The second legal distinction between torture anld ebuse is that ill-treatment is not torture

unless it causes severe pain or suffering. Whiléd chbuse may cause severe pain or
suffering, that is not part of the definition. Plrgd or mental violence may be considered

child abuse regardless of the degree of pain aryrgaused. Indeed, treatment that offends a
child’s dignity may be considered child abuse, rdlgss of whether it causes pain or

suffering?

The third legal distinction is that, for an act ¢onstitute torture under the universally
accepted definition, it must be done for certaimppses, such as punishment, intimidation,
coercion or discriminatiof® The motive of a person who commits child abuseisaterial.
The importance of this element has been underlipgda psychologist with extensive
experience caring for torture victims:

The intentionality of the aggressors and of thautersystem lies at the heart of the symptoms
of children, subjected to a deliberate enterprigesgchological destructidf

lll-treatment of children thus falls into three egories: that done by parents or other persons
having parental responsibility; that of represewést of a public authority, such as a police
officer, and that of a person who is neither. Tingt icategory is covered by Art.19.1 of the
CRC, and the second by Art.37{3).

Art.19 and 37 may both be applicable when publivags have parental responsibility vis-a-
vis children. Violent treatment of children by supkrsons may constitute torture if the
resulting pain and suffering is severe, and if vildence is used for one of the purposes
mentioned above, such as punishmértor the most part, however, child abuse and tertur

12 Committee on the Rights of the Child

3 This element has in effect ceased to apply irriter-American human rights system, thanks to thgitmn of
the phrase “or for any other purpose” to the atasslefinition in article 2 of the Inter-AmericaZonvention to
Prevent and Punish Torture. Still, retention irs thiticle of express mention of purposes such aslipment and
intimidation serves as a reminder of the usualdgigm of torture. It should be noted that this Cantien also
recognizes a form of torture that does not necigdavolve pain or suffering, namely, “the useragthods ...
intended to obliterate the personality of the wictr diminish his physical or mental capacitie®\t(2)

4 E. Sironi, Les Enfants Victimes de Torture et IssBourreaux, 1999, available at
www.ethnopsychiatrie.net/actu/Dinan.htm, consuédlan 2009 [translation ours]

151t might also be covered by Art.38, if the tortarecurs in an armed conflict or other situatiom (e.
occupation) in which humanitarian law is applicable

16 A recent General Comment by the Committee agdiogture indicates that the staff of privately opieda
detention centres may be held responsible for@ntnen this function has been delegated by thie SEeneral
Comment No.2, infra, para.17. The same argumertitrbig applicable to privately operated resideffisieilities
for children, considering that providing alternatieare is a responsibility of the State under lar0 of the
CRC.
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are distinct violations of the human rights of dnén, mainly because of the presence or
absence of State involvement and, to a lesser xienause of the presence or absence of
one of the purposes required for mistreatment toomsidered torture.

Neither Art.19 nor Art.37 covers acts committeddblyer persons acting in a private capacity,
such as a kidnapper who inflicts violence on acchiilorder to convince his or her parents to
pay a ransom or a gang members who inflict violemeea child as part of a membership
initiation or as punishmenit.

These examples reveal a possible discrepancy betivealefinition of child abuse employed
by the WHO and the scope of art.19.1 of the CRGs Ppbssible discrepancy depends on the
meaning ascribed to the word ‘power’. If any pergdrysically or psychologically able to
dominate a child is considered to be “in a relatfop of power” vis-a-vis the child, then
violence inflicted by the kidnapper, gang or schbolly would be child abuse. Interpreting
the word ‘power’ to mean authority of some kind \wbhelp preserve a useful distinction
between violence that is facilitated by a spe@é&dtionship between the child victim and the
adult or older perpetrator and ordinary criminaiaty in which the victim happens to be a
child. And if the term ‘power’ is understood to mea form of authority distinct from that
entrusted to law enforcement officials, like thdtparents and teachers, this would help
preserve the useful distinction between child alaunsktorture.

Art.39 of the Convention provides that child vicsiraf “any form of neglect, exploitation, or
abuse; torture or any other form of cruel, inhuroamlegrading treatment or punishment; or
armed conflicts” should be provided with physicaldapsychological recovery and social
reintegration. It thus applies to children victino§ the various forms of ill-treatment
prohibited by articles 37(a), 19.1 and 39 of thex@mtion, as well as victims of violations of
articles 33 to 36, which prohibit various formsexfloitation.

The lack of an express reference to victims ofanck in article 39 is striking. Since the term
‘abuse’ is narrower than ‘violence’, the rightsart.39 do not seem to apply to children who
are victims of ordinary crimes of violent®.In this regard, it is useful to recall that thghts
and obligations recognized by the CRC are minimights and obligations, and there are
strong policy reasons for States to recognize igpet of child victims of violent crime to
similar assistance. Indeed, other UN standard$ervittims of crime, applicable to children
and adults alike, recommend that States providé sissistance. The 1985 Declaration of
Basic Principles of Justice for Victims of CrimedaAbuse of Power, for example, provide
that “Victims should receive the necessary matenmédical, psychological and social
assistance through governmental, voluntary, comtyxinzised and indigenous means.”

" The rights of such persons are recognized by 988 Declaration of Basic Principles of Justice\fastims of
Crime and Abuse of Power (UNGA Res. 40/34).

8 1n contrast, see articles 1 and 7 of the Inter-Aca@ Convention on the Prevention, Punishment and
Eradication of Violence Against Women

1% UNGA resolution 40/34 of 29 November 1985, Art.14

5
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2.2  The meaning of “cruel, inhuman and degrading teatment”

Many international instruments prohibit cruel, inten and degrading treatment, but none
define it. Article 5 of the Universal Declaratiorf Bluman Rights and article 7 of the

International Covenant on Civil and Political Rigltiontain provisions substantially identical

to that contained in article 37(a) of the Convemtim the Rights of the Child: “No one shall

be subjected to torture or to cruel, inhuman oralgigg treatment or punishmert.”

The Declaration on Torture provides, in its secartitle: “Any act of torture or other cruel,
inhuman or degrading treatment or punishment isféance to human dignity and shall be
condemned as a denial of the purposes of the Cludrtiee United Nations and as a violation
of the human rights and fundamental freedoms piroeld in the Universal Declaration of
Human Rights.” Article 16.1 of the Convention agdifforture provides “Each State Party
shall undertake to prevent in any territory undejurisdiction other acts of cruel, inhuman or
degrading treatment or punishment which do not arnéa torture as defined in article 1,
when such acts are committed by or at the instigatif or with the consent or acquiescence
of a public official or other person acting in difiaal capacity.”

Although none of these instruments contains a definof cruel, inhuman or degrading
treatment or punishment, article 16 of the Conwentgainst Torture confirms that State
involvement is an element, as it is in the defomitof torture. In a recent General Comment,
the Committee against Torture refers to the minimaguisite involvement as “contexts
where the failure of the State to intervene enagesaand enhances the danger of privately
inflicted harm.?* Article 16 does not require any specific purpose the part of the
perpetrator, however.

The 1974 Declaration on Torture states that “Tertonstitutes an aggravated and deliberate
form of cruel, inhuman or degrading treatment anipoment.” The concept that torture is an
aggravated form of cruel, inhuman or degradingttneat has been questioned and the lack
of any reference to this notion in the Conventigaiast Torture might seem to raise an issue
as to its validity in contemporary internationalnian rights law. However, the Committee
against Torture has recently observed that, white practice, the definitional threshold
between ill-treatment and torture is often not €ledn comparison to torture, ill-treatment

differs in the severity of pain and suffering.?>".

Article 16 of the Convention against Torture appdarindicate that the obligations of States
regarding torture are more extensive than theiigatibns regarding ill-treatmeft. The

2t is followed by another that provides “In pattiar, no one shall be subjected without his fresseat to
medical or scientific experimentation.

%L General Comment No.2, CAT/C/GC/CRP.1/Rev.4, p&réThe Committee Against Torture oversees
implementation of the Convention Against Tortutestjas the Committee on the Rights of the Childsees
implementation of the Convention on the Rightshef Child. Unlike the CRC Committee, and like theéun
Rights Commiittee, it also has competence to heaptants from persons who consider themselvesmgtf a
violation of the Covenant.)

22 General Comment No.2, supra, para.3 and 10

#«Each State Party shall undertake to prevent .s attruel, inhuman or degrading treatment or gumint
which do not amount to torture as defined in agticl... In particular, the obligations containechiticles 10,

6
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Committee against Torture has, however, cautiongainat an excessively literal
interpretation of this provision:

The obligations to prevent torture are other crirghuman and degrading treatment and
punishment (hereinafter “ill treatment”) ... are imtependent, indivisible and interrelated.
The obligation to prevent ill-treatment in practmeerlaps with and is largely congruent with
the obligation to prevent tortufé.

2.3  The meaning of “cruel, inhuman and degrading pnishment”

The concept of punishment, in international humghts law, is generally understood to refer
to a formal sanction imposed by a court or admmaiste authority. The term corporal
punishment has broader usage, however, includingpment imposed informally within the
family, schools, residential facilities for childrend similar settings. Until recently, it had no
currency in international human rights 1&w.

In 2006, the Committee on the Rights of the Chdd@ted a General Comment on “The right
of the child to protection from corporal punishmemd other cruel or degrading forms of
punishment (arts.19; 28 para.2 and 37, inter alia)”

The Comment indicates that all physical punishmeteinded to cause pain or discomfort is
degrading, and hence incompatible with the CRSon-physical punishment that “belittles,
humiliates, denigrates, scapegoats, threatensessaar ridicules the child” is cruel and
degrading, according to the Committee, and incoibleawith the CRC’ No other forms of
punishment are mentioned specifically by Generam@ent No. 8, except stoning and
amputation, which “plainly violate the Conventiomdaother international human rights
standards?®

The Comment does not address cruel, inhuman oadegy treatment, nor does it analyse the
distinction between treatment and punishment. déisdabserve that “Corporal punishment and
other cruel or degrading forms of punishment taleegin many settings, including within
the home and family, in all forms of alternativeregaschools and other educational
institutions and justice systems - both as a seetefthe courts and as a punishment within
penal and other institutions - in situations ofidt&bour, and in the community®

11, 12 and 13 shall apply with the substitutionrieferences to torture of references to other fafisuel,
inhuman or degrading treatment or punishment.”

24 General Comment No.2, supra, para.3

% The term is not used in the CRC, but corporal shmient is prohibited by the Beijing Rules (as aighment
for criminal activity) and by the Havana Rules éadisciplinary measure in facilities for juvenilemders).
Rulel7.3 and 67, respectively

% |bid, para.11
27 |bid.

28 |bid, para.29
2 |bid, para.12
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This statement might be taken to imply that empleyend other private actors are capable of
violating art.37. Its meaning is ambiguous, howevecan also be read to mean that the
various actors alluded to have the capacity (battim® right) to inflict corporal punishment
or, in the case of justice systems and other pubdititutions, cruel, inhumane or degrading
treatment. The reference to punishment imposetidgdmmunity can be seen as a reference
to tribal or other informal, community-based justisystems recognized or tolerated by the
State.

Prudence cautions against rushing to the conclusianthe Committee considers article 37
to apply not only to persons acting in some offictapacity or with the consent or

acquiescence a public official, but to anyone.hié tCommittee wished depart from the
accepted meaning of the term “cruel, inhumane asgtatling treatment or punishment” in
international human rights law, it presumably wouldt do so without offering some

explanation of its decision, especially in a Comimehich recognizes that the provisions of
the CRC on this subject “build on” those of oldentan rights instruments.

2.4. The right to dignity and humane treatment

Article 37(c) of the CRC provides that “every chdéprived of liberty shall be treated with
humanity and respect for the inherent dignity & luman person”. This provision is derived
from article 10.1 of the International Covenant Givil and Political Rights, which is
identical in substance. It is reinforced by artof@he CRC, which provides that all children
coming into contract with the law enforcement systshall be treated “in a manner
consistent with the promotion of the child's seoisdignity...”.

At first sight these provisions may seem superftudu reality, however, although the right to
be treated with humanity overlaps with the proldpitof torture and cruel, inhuman and

degrading treatment, there are some differences. i©nof course, that a person can be
tortured whether or not he or she is deprived lmériy>* A second important difference is

that, when a person in custody is deprived of hiemaeatment, purpose or motive is
immaterial.

The Human Rights Committee has developed extepsigprudence on this right. There is a
tendency in its jurisprudence to apply a lowershrdd for violations of the right of prisoners
to human treatment. In a sense, one might infdrttitéure is the most serious form of ill-
treatment; that cruel, inhuman or degrading is suina¢ less serious, and that lesser forms of
ill-treatment violate the right to dignity and huneatreatment, if the victims are deprived of
liberty. This is true only from the perspective the consequences of ill-treatment for the
victim, however; from a legal perspective, all @tibns of international human rights law are
equally serioug?

% Ibid, para.16
31 This is particularly true for psychological toreur

32 This refers to the legal responsibility of thet8tr violations of international human rights |ahere are
significant differences with regard to the legalpensibility of the individual under internatior@iminal law,
as indicated below.
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Moreover, the Human Rights Committee has pointedtimat the right to humane treatment
reflects the principle that persons deprived dadrif continue to be entitled to all basic human
rights subject only to “the restrictions that amevitable in a closed environment,” and “may
not be subject to any hardship or constraint othan that resulting from the deprivation of
liberty” as such? In this sense, the right to humane treatment ishmbroader than the
prohibition of torture and ill-treatment.

One unique characteristic of the right of persoeprided of liberty to dignity and humane
treatment is the effort that has been made to ammetnational guidelines and standards
concerning the content of this right.One of these instruments, the United Nations Rfde
the Protection of Juveniles Deprived of Liberty é¥ana Rules”), contains standards
specifically concerning children deprived of lieft It is meant to apply to all persons under
the age of 18, regardless of their legal statuseunmhtional law, and applies to any
deprivation of liberty, regardless of how it is ceptualized (penal sanction, protection,
rehabilitation, etc.) in national la¥.

The Havana Rules as such are not a binding legaiument. Many of the Rules, such as
those concerning training, staffing and adminigirgt are clearly intended as
recommendations. Some, however, as so closelydifikéinding international human rights
norms that they may be considered emanations d¢f saoms. This includes, in particular,
Rules linked to the right to be free from torturedall-treatment, such as Rule 67, which
prohibits the use of solitary confinement, labodeprivation of food and restrictions on
contact with one’s family as disciplinary measumsRule 50 to 52, which oblige medical
personnel to report to the responsible authoriieg aspect of confinement that is having
adverse consequences for the physical and merddhhd a child®” The Committee on the
Rights of the Child has urged all Parties to theOQR ‘fully implement” the Havana Rules
and many States have indicated that they accepagpigl thent®

% General Comment No.21, 1992, para.3 availableRWGIEN/1/Rev.7, p.153

3 Within the UN, they include the Standard Minimumlés for the Treatment of Prisoners adopted byFtrst
UN Congress on the Prevention of Crime and thetiimesat of Offenders in 1955 and approved by the
Economic and Social Council by its resolutions €6<XIV) of 31 July 1957 and 2076 (LXII) of 13 May
1977; the Body of Principles for the ProtectiorAtifPersons under Any Form of Detention or Imprismnt
adopted by General Assembly resolution 43/173 D&8ember 1988 and the Basic Principles for thetieat
of Prisoners adopted by the Eighth UN Congres$erPrevention of Crime and Treatment of Offenders i
1990 and approved by UNGA resolution 45/111 of B&&mber 1990.

% Adopted by the Eighth UN Congress on the PrevarifocCrime and Treatment of Offenders held in Havan
in 1990 and approved by UNGA resolution 45/113raup

% Rule 11(a) and 11(b) (“The deprivation of libentgans any form of detention or imprisonment or the
placement of a person in a public or private cusiaktting, from which this person is not perndtte leave at
will, by order of any judicial, administrative otteer public authority.”)

%" The CRC Committee implicitly confirmed the linktbeen Rule 67 and Art.37(a) in General Comment
No.10, 2007, para.28(c)

% |bid
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2.5.  The prohibition of torture asjus cogens

In 2007 the Committee Against Torture adopted aeB@nComment on article 2 of the
Convention Against Torture which, inter alia, stathat the prohibition of torture is a
peremptory norm of international law, or jus cog&hs

The International Court for Former Yugoslavia reatlhe same conclusion a decade ago in
the Furundzija case, adding:

Clearly, the jus cogens nature of the prohibitigaiast torture articulates the notion that the
prohibition has now become one of the most funddatestandards of the international
community. Furthermore, this prohibition ... signats all members of the international
community and the individuals over whom they wialdhority that the prohibition of torture
is an absolute value from which nobody must devfate

Perhaps the most relevant consequence of jus caganss, in practical terms, is that the
prohibition of torture is legally binding on all méers of the international community,
regardless of whether they have ratified any of tileaties that contains a prohibition of
torture. It also means that no regional agreentexttdiverges from the norm is valid.

2.6. Torture as a crime under international law

In certain circumstances, torture is not only a Aomights violation but also a crime under
international law. Torture is a crime against huityarmccording to the Rome Statute of the
International Criminal Court (“Rome Statute” or élStatute”), when “committed as part of a
widespread or systematic attack directed againgtcarilian population...”* Torture is
defined, for this purpose, as “the intentionaligtfbn of severe pain or suffering, whether
physical or mental, upon a person in the custodynater the control of the accused.” The
Statute does not use the term cruel, inhuman agdadieg treatment as such, but does
recognise as a crime against humanity “Other inmemacts of a similar character
intentionally causing great suffering, or seriomguiy to body or to mental or physical
health.*?

The Rome Statute, in contrast to the human rigigguments cited above, does not require
some form of State involvement as an element oflgimition of torture. This is because it is
intended to apply to members of armed groups, @@gdrmovements and de facto authorities
regardless of whether or not they are under thé&raoof a recognised State. For purposes of
interpretation of articles 19 and 37 of the Conienton the Rights of the Child, the
requirement that there be a link between the atteawidespread or systematic attack against
a civilian population, rather than a link betwebe perpetrator and a State, does not affect
the essence of the distinction between child abngeorture of children.

% Ibid, para.1

“0 Sentence of 10 Dec.1998, para.154
L Art.7.1(f)

2 Art.7.1(k)
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Torture also constitutes a war crime, when comuhittecertain circumstances. The Rome
Statute recognizes torture as a war crime whervitttan is a person protected by one the
1949 Geneva Conventions or, during a “non-inteameti conflict”, a civilian or other non-
combatant? It also recognizes inhuman treatment and “WilfudBusing great suffering or
serious injury to body or health” as war crimes,ewhhe victim is protected by one the
Geneva Conventiorfs.

Certain related practices also are expressly armatifggally recognized as war crimes,
provided only that they violate the “laws and cusscapplicable in armed conflict”, including
non-international conflicts> They include physical mutilation, cruel treatmetdytrages
upon personal dignity, in particular humiliatingdadegrading treatment” and rape, sexual
slavery and enforced prostitutiéh.

3. INTERNATIONAL JURISPRUDENCE CONCERNING TORTURE
AND CRUEL, INHUMAN AND DEGRADING TREATMENT

There is a substantial body of international jutisience concerning torture and cruel,
inhuman and degrading treatment, some of which exmscthe torture and ill-treatment of
children. The following cases provide some insigtib the meaning of torture or cruel,
inhuman and degrading treatment under internatitaval as well as the contexts in which
they occut’.

The European Court of Human Rights, in the landntade Ireland v. the United Kingdom,
concluded that certain interrogation techniquesewehuman and degrading treatment, but
not torture, because “they did not occasion suftpf the particular intensity and cruelty
implied by the word torture...* This jurisprudence, adopted in 1978, was basethen
provision of the 1975 UN Declaration on Torture ttlealls torture “an aggravated and
deliberate form of cruel, inhuman or degrading ttrent or punishment.” It has been
criticized because it seems to attribute great@omance to the nature of the methods used
than their consequences for the vicfindeed, it can be seen as lending itself to mprall

43 Art.8.2(a)(ii) and 8.2(c)(i)

4 Art.8.2(a)(ii) and (iii). Persons protected by theneva Conventions include prisoners of war aad th
inhabitants of occupied territories.

5 Art.8.2(b) of the Rome Statute
46 Art.8.2(b)(x), (xxi) and (xxii); Art.8.2(c)(i) andii) and Art.8.2(e)(vi)

" The fact that much of this jurisprudence comemftbe Inter-american human rights system does eanm
that torture is more widespread in the Americas thaother regions. A report on children and tatpublished
by Amnesty International — noting that torture bildren is more underreported than torture of adaitd that
the list of countries cannot be considered exhegistdescribes cases in a score of other couninigsiding
Afghanistan, Algeria, Bangladesh, Bulgaria, Chiggypt, India, Israel, Kenya, Malawi, Morocco, Pa#ig
Russia, Saudi Arabia, Sierra Leone, Sri Lanka, Bu8waitzerland, Turkey and the United States.

“8 Ireland v. United Kingdom, Series A, No.25, pa6Z1168 (The techniques included forcing prisoners t
stand in certain ‘stress’ positions, to wear hoeaposure to noise, sleep deprivation and deponaif food
and water.)

®gee e.g. Rodley, The Treatment of Prisoners Uimdemational Law, Clarendon Press, Oxford, 19885p
and the statement of Amnesty International citeddim at p.86.
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reprehensible distinctions between the crude maethofl torture often favoured by
dictatorships in developing countries and sanitizeghnologically sophisticated methods
preferred by democracies in industrialised coustrithe Court nevertheless continues to
follow this precedent, even though the 1984 Corgardgainst Torture does not reaffirm this
distinction between torture and cruel, inhumanedegtading treatmenif.

A more positive aspect of the jurisprudence offneopean Court is the recognition of age as
a factor to be taken into account in determiningetlubr mistreatment should be considered
torture or cruel and inhuman treatment:

... it remains to be established in the instant e@sether the “pain or suffering” inflicted ...
can be defined as “severe” within the meaning diche 1 of the United Nations Convention.
The Court considers that this “severity” is... in theure of things, relative; it depends on all
the circumstances of the case, such as the duratitime treatment, its physical or mental
effects and, in some cases, the sex, age ancb$tagalth of the victim, ete:

In a recent judgment, the European Court found thatbeating by two Turkish police
officers of a 12 year old buy suspected of theftated Article 3 of the Convention. The term
torture is used several times, although the is$ukeoseverity of the beating is not expressly
addressed’

The Human Rights Committee takes a different apgro&ince torture and cruel, inhuman
and degrading treatment are equally illegal, then@dtee normally prefers to focus on
whether the facts violate the prohibition of thgsactices without specifying whether the
treatment constitutes torture as such. The Comengienmarized its views on this in a
General Comment adopted in 1992: “The Covenant doéscontain any definition of the
concepts covered by article 7, nor does the Coraenitbnsider it necessary to draw up a list
of prohibited acts or establish sharp distinctibasveen the different kinds of punishment or
treatment; the distinctions depend on the natutepgse and severity of the treatment
applied.®™

Recalling that both physical and mental sufferinrmyramount to torture or ill-treatment, the
General Comment recognizes that the imposition afsih educational or disciplinary
measures on children can constitute torture dralitment, thus recognising that the age and
vulnerability of the victim is a factor to be takirno account?

%0 Art.16 of CAT refers simply to “other acts of ctuighuman or degrading treatment or punishmentiwiio
not amount to torture.” This would include ill-tte@ent not inflicted for one of the purposes reqiiing the
definition of torture contained in Art.1.1, and tefre does not necessarily imply that a lesseresegf
suffering.

®1 Selmouni v. France (25803/94) [1999] ECHR 66 (@i§ 1999)
(Application no. 25803/94), Judgment, para.100
2 Okkalli c. Turkey (application no. 52067/99), Judgrnof 17 October 2006, paras.54, 64 and 66, EHRR

%3 General Comment No.20, The prohibition of tortanel cruel, inhuman and degrading treatment and
punishment, para.4

* Ibid, para.5
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The jurisprudence of international tribunals camBrthat psychological suffering alone can
amount to torture or cruel and inhuman treatmehe Teading case in the Inter-American
system is the “Street Children” case, in whichltiter-American Court found that a 16 and a
17 year-old who had been abducted and killed byceabfficers must have known before
their deaths that there was a serious risk to thwas, and that this fact alone occasioned “a
situation of extreme psychological and moral siriig>® The Court also concluded that the
mothers of the victim were themselves victims afetrand inhumane treatment due to the
suffering caused by denial of information aboutftite of their children, the abandonment of
the children’s remains in an exposed uninhabited @nd impossibility of a timely burial in
accordance with their values, traditions and begliefnd the feeling of insecurity and
impotence caused by and the failure to investitiegee crimes seriously and the impunity of
the perpetrator®

Cases in which the Court has found that the pspgicdl suffering of family members of the
primary victim was so severe as to constitute terare the exception, however. The Court
more often takes an approach similar to that oHtman Rights Committee, concluding that
the right to personal integrity has been violatetheut specifying whether the violation
constitutes torture or cruel or inhumane treatmensome other infringement of that right.

Indeed, in more recent cases the Court also temdiskes this approach with regard to the
treatment suffered by the principle victim. Thisymae in part because many sentences
concern cases in which the State admits respoitgifil the violation, leading the Court to
accept the recognition of responsibility as fornediaby the State without reviewing an issue
that, while it may have great symbolic weight,gshnically immaterial.

Physical violence against persons in custody ighemgparadigmatic form of torture or ill-
treatment that affects adolescents as well assadidlhe case of Servellon Garcia and others
v. Honduras, for example, arises out of the detentif some 128 persons in the course of a
police operation against youth garigdwo days later, the bodies of 4 persons, includirig
and a 17 year-old, were found abandoned with sighgorture. Honduras accepted
responsibility for violations of the right to liféiberty and the prohibition of torture and cruel
and inhuman treatmefit.The sentence of the Inter-American Court of HurRéaghts states
that violations of this kind are “especially sesbuwhen the victims are children, and

%5 Villagran Morales et al. v. Guatemala (The “Stréatldren” Case), Judgment of November 19, 1998ieSe
C, No.63, para.163

%8 |bid, para.173-174

5" Article 5 of the American Convention, unlike theatogous provisions of international instrumentt, anly
prohibits torture and cruel, inhuman and degratliegtment and punishment, but also recognizesrtierlying
right to “physical, mental and moral integrity.” gite are also two differences between definitiotodfire
contained in the UN instruments cited above antlgpplied in the Americas: article 2 of the Intemérican
Convention to Prevent and Punish Torture doeseawptire any specific intent, and includes in therddn of
torture “methods intended to obliterate the perbynaf the victim or diminish his physical or mexicapacities,
even if they do not cause physical pain or memglésh.”

%8 Judgment of September 21, 2006, Series C, No. 152
%9 Ibid, para.60, 65
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awarded higher damages for the violation of thights than the amount awarded for the
similar violations suffered by the adult victirffs.

The victim in Bulacio v. Argentina was a 17 yeattatudent detained with some 80 other
young persons in the vicinity of a rock condérBeaten while in police custody, he died of
his injuries a week later. Argentina accepted rasjility for violating his right to life,
liberty, and personal integrifif.Calling these violations “especially grave becailigevictim

is a child”®® the sentence of the Inter-American Court stated:

The way a detainee is treated must be subjectet@ltsest scrutiny, taking into account the
detainee’s vulnerability; ... especially ... when thetainee is a minor. This circumstance
gives the State the obligation to exercise its fioncas guarantor taking all care required by
the weakness, the lack of knowledge, and the defessness that minors naturally have
under those circumstanc¥s.

These cases also illustrate how violations of tigsgal integrity of an individual can affect
family members, including children. In the ServellBarcia case the Court concluded that the
daughter of one of the teen-aged victims had Hesséflered a violation of her “mental and
moral integrity” due to the death of her fatAem the Bulacio case, the 14 year-old sister of
the primary victim awarded damages for sufferingseal by his death and the impunity of
those responsible for his death, although the Cdidrnot find that she herself was a victim
of cruel or inhuman treatmefft.

In another case involving the torture and summamcetion of an indigenous leader by
military forces, the Court concluded that his 1@ryeld daughter, who was present when the
primary victim was dragged from his home, who hehel fatal shots and who was present
when his body was found, had suffered a violatibthe right to mental and moral integrfty.
The damages awarded the daughter exceeded thos#edvtlae spouse and, in calculating the
amount of the damages, the Court took into accthaitshe was obliged to begin working at
the age of 10 to help the family survive after death of her fathéf

0 |bid, para.113, 182-184 and 215
%1 Judgment of September 18, 2003, Series C, N0.100

%2 |bid, para.33 Reference to a violation of the righphysical integrity apparently implies that theatings
were not torture, a conclusion that may reflectifio& of evidence regarding the motives of theqmli

% Ibid, para.133

% Ibid, para.126

% Supra, para.138 Supra, para.95-104 and 162.8

% Supra, para.95-104 and 162.8

Zapata v. Colombia, Judgment of July 4, 2007, SetieNo. 165, para.80

67 Zapata v. Colombia, Judgment of July 4, 2007,e8€e@, No. 165, para.80 Ibid, para.152 and 155

% |bid, para.152 and 155 Brough v. Australia, Comivation No. 1184/2003, CCPR/C/86/D/1184/2003, 2006,
para.9.2
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Detention in subhuman conditions is another paradigg form of cruel, inhuman or
degrading treatment that affects children and adelets as well as adults. In a recent
decision, the Human Rights Committee found thatttbatment of a 16 year-old aboriginal
Australian while serving a sentence violated hghtrito humane treatment. Noting that
whether the right to humane treatment has beeateidl"... depends on all the circumstances
of the case, such as the nature and context dfé¢hgment, its duration, its physical or mental
effects and, in some instances, the sex, age,afthtalth or other status of the victit"the
Committee concluded that:

extended confinement to an isolated cell withoyt possibility of communication, combined
with his exposure to artificial light for prolonggetriods and the removal of his clothes and
blanket, was not commensurate with his status gavanile person in a particularly
vulnerable position because of his [mild mental aagnitive] disability and his status as an
Aboriginal.”®

Because this decision concerned the right of apesto humane treatment, the possibility
that this treatment had been intended to protech fthe young prisoner from contact with
adult prisoners or from self-injury was immaterial.

The sentence of the Inter-American Court’s in aedasown as “Children’s Rehabilitation
Institute’ vs. Paraguay” concerns a series of es/éimt occurred over a period of six years
and affected hundreds of inmates under the age84t The proceedings were based on
complaints of overcrowding, unsanitary conditiopepr food, lack of medicine and the use
of physical violence to discipline inmates. Duriting proceedings three fires set by inmates
killed nine of them, and one was shot trying toapgcduring a fire.

Citing the CRC and Havana Rules, the sentence esiggsathe right of children deprived of
liberty to physical, mental, spiritual, moral, pkgtogical and social development and
concludes that, when the victims are under thecddE3, a stricter test must be applied in
determining whether mistreatment amounts to tortureruel and inhuman treatméhtThe
Court found that the sub-standard conditions erdlhyethe inmates “inevitably affected their
mental health, with adverse consequences for thehpkgical growth and development of
their lives and mental health” and that, althougit all inmates had personally suffered
punishment prohibited by international standardse ‘threat of those punishments was real,
creating a climate of relentless tension and vigdetmat was inimical to the inmates’ right to
live with dignity.””® Both situations violated the right of all the ines detained in the
facility to respect for their physical, mental, amdral integrity and freedom from torture and
ill-treatment”*

69 Brough v. Australia, Communication No. 1184/20G&PR/C/86/D/1184/2003, 2006, para.9.2
" Ibid, para.9.3

1 Judgment of September 2, 2004, Series C, No.112

2 |bid, para.161-162

3 Ibid, para.167-168

" Ibid, para.171 (It does not specify whether thesmditions constituted torture or cruel, inhumamiegrading
treatment of some other violation of personal iritgg
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In times of conflict - whether armed conflict adided by international humanitarian law,
resistance to foreign occupation, ethnic cleansielgellion of units belonging to the armed
forces, terrorism and counter-terrorism, interrtafes or new forms of conflict difficult to
classify - the torture and ill-treatment capturedhbatants or militants and persons suspected
of supporting them affects children as well as &dul

The report of the truth commission that undertookexhaustive study of human rights
violations during the conflict involving the teris movement Sendero Luminoso that took
place in Peru from 1980 to 2000 concluded that 7% victims of torture whose age was
known were under the age of f8While most of them were adolescents suspected of
involvement in the subversive movement, some weneng children tortured in order to
force their parents to confess or give informatiorthe authoritie® A study cited by the
Commission found that almost half of the adolesselgtained as terrorist suspects at one
stage of the conflict were torturéf.

The Commission of Experts established by the UNttmly war crimes and human rights
violations committed in Bosnia, Croatia and Yugeslafound that male civilians over the
age of 16 were detained because they were seentastipl combatants and that “brutal
torture [was] prevalent” in the camps where sudbomers were detaindf The Commission
also documented 1,100 cases of rape and sexualltasseluding some 600 cases that took
place in detention centres. It found that such ebuess often committed “in a way that instills
terror” amongst female detainees and “in ways ¢éngphasize the shame and humiliation” of
the victims, and concluded that it met the legdinition of torture or inhuman treatmefit.
Some victims were as young as seven years of agendst were between the age of 13 and
3520

The sentence of the Inter-American Court of Humah® in “The massacre of Mapirepan
v. Colombia” case provides an example of torturenmatted during a armed conflict. In
1997, a rural town in an area under the controtesblutionary forces was occupied by
paramilitary forces, operating with the tacit supigbe armed forces of Colombia. A number
of alleged supporters of the revolutionary forcerevdortured and killed during the
occupation, including two brothers 15 and 16 ye&mge®" Some of the survivors, including

S Comision de la Verdad y la Reconociliacion: Inferfinal, Lima, 2003, p.600, available at
www.cverdad.org.pe, consulted 20 April 2008. (Toialtnumber of cases of torture and cruel, inhuarah
degrading treatment registered was 6,443, of whg% were committed by Sendero Luminoso. Other
subversive movements played a smaller role in ¢timdlict; less than 1% of the cases of torture vattgbuted to
them.p.183)

"® Ibid

" |bid, note 38, p.599, citing “Perfil social y jdito de los adolescentes infractores de la leylggnaesados
por terrorismo”, CEAPAZ, Lima, 1996 (60 of 128 agldent prisoners)

8.5/1994/674, para.230(i) (This finding refers sfieaily to the “Republica Serbska”.)
" Ibid, para.105 and 230(0), S/1994/674, Add.2, AniXepara.18(a)
805/1994/674, Annex IX,para.18(c); S/1994/674, 28@(0)

8 Case of the "Mapiripan Massacre" v. Colombia, Juelat of September 15, 2005. Series C No. 134,
para.96.49
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at least 9 children, fled, becoming displaced pes& After considering the written
statements of two of the displaced children, ther€Cooncluded that the prolonged exposure
of the displaced children to “a climate of violenaed insecurity” violated their right to
mental and moral integrif§?

Children also are among the victims of tortureiatéd by repressive governments. Some
cases are adolescents punished for their own tesivor affiliations, while others are
children of any age targeted because of the aetvitf their parents or other family members.
The National Truth and Reconciliation CommissionGifile has documented cases of this
kind. In one case, a politically active 17 years diled hours after being detained as a result of
“shock probably due to electricity* Another was a 16 year old student beaten to dwf&h
being detained during a demonstrafion.

The psychological trauma that the interrogatiorctafdren about family members can cause,
even in the absence of violence or express thnsatkistrated by this testimony:

“I was 13 years old and they took me to the Regin@interrogate me and so | would tell
them where my father was. | didn’t continue my isdr anything, the only thing | wanted
was to die”.

Not all cases of torture or ill-treatment of chédrfit into these paradigms. In one case that
illustrates the broad scope of this right, the nifmerican Commission concluded that
requiring the wife and 13 year-old daughter of iagirer to submit to vaginal searches before
visiting him caused feelings of anxiety, humiliati@and impotence and was incompatible
with their right to physical, mental, and moraleigtity®°® The decision concludes that while
vaginal inspections of an adult might be compatiala human rights standards if absolutely
necessary, ordered by a court and carried out lic@epersonnel, the imposition of this
measures on an adolescent was “an absolutely inateedinappropriate] and unreasonable
method.®’

The decision of the Human Rights Committee in theecof Llantoy Huaman v. Peru is
another exampl® An examination of a pregnant 17 year-old revedhed she was carrying
an ancephalic foetus and, on the advice of a playsishe requested an abortfdrThe
public hospital refused to perform the procedurgpie the documented risk to the health of
the mother and the fact that anencephaly is adatadition. The newborn died four days after

8 |bid, para.96.64
% Ibid, para.162-163

8 Informe de la Comisién Nacional de Verdad y Red@mion (Rettig Report) Corporacién Nacional de
Reconciliacion y Reparacion, Santiago de Chile 51991014 available at www.ddhh.gov.cl/ddhh_refttig

% Ibid, Annex, p.120

8 X and Y v. Argentina. Case 10.506, Report No. 881996, para.79
8 Ibid, para.72 and 89

8 Communication No.1153/2003, 2005

8 Because of her age, the request was made on helif bg her mother.
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birth, and the mother suffered severe depressibe. Committee affirmed that protection
from mental suffering “is particularly important the case of minors” and found that the
suffering inflicted of the young mother violatedrhight not to be subject to torture or cruel
and inhuman treatmefit.

In a series of judgments adopted during the lasadie, the European Court of Human Rights
has found the abuse and neglect of children by thegients, including in one case sexual
abuse, to violate Article 3 of the European Connenfor the Protection of Human Rights
and Fundamental Freedoms, which prohibits tortiwewall as inhumane and degrading
treatment and punishmett.The responsibility of the State in such casesds lightly
presumed, but is based on the detailed review @then the circumstances should have led
the responsible agency or agencies to realiseptbégctive measures were neede8ome of
these judgments expressly but briefly addressdteei of whether the threshold for a finding
of inhuman and degrading treatment had been metcamclude that the victims had suffered
inhuman and degrading treatméhtThe issue of whether the abuse and neglect sdffere
might constitute torture is not addressed.

4. THE OBLIGATIONS OF STATES REGARDING TORTURE AND
ILL-TREATMENT

The CRC does not expressly identify the obligatiohStates with regard to torture and ill-
treatment — except for the obligation under art89eto assist victims - and the Committee on
the Rights of the Child has not yet adopted anyrmentary on the right of children to be free
from torture and ill-treatment. The Committee’s @&t Comment No.8 concerns the right to
be free from cruel, inhuman and degrading punishymanparticular corporal punishment,
and General Comment No.10 contains some referetacesticle 37(a) of the CRC, but
neither of them set forth the corresponding obiayet of States specifically concerning
torture and ill-treatment in a comprehensive manner

The most coherent and comprehensive statement ef otfligations of States under
international law with regard to torture and ik&tment is contained, not surprisingly, in the
Convention against Torture.

The most basic obligation is to make torture a eripunishable by “appropriate penalties
which take into account [the] grave nature” of ioef®® The Committee against Torture has
commented that defining torture as a specific a#emather than punishing acts of torture as

% Ibid, para.6.3. (It also found, in para.6.4, tit lack of proper medical and psychological caotated the
right of the adolescent mother to the protectioa dhildren under article 24 of the Covenant.)

%1 Ibid, para.6.3. (It also found, in para.6.4, tt lack of proper medical and psychological caotated the
right of the adolescent mother to the protectioa dhildren under article 24 of the Covenant.)

92 See e.g. E and Others v. The United Kingdom, sygana.92-100, and D.P & J.C. v. The United Kingdom
(application no. 38719/97), Judgment of 10 Oct&8#?2, paras.110-114

937 and Others v. The United Kingdom, supra, paraErdnd Others v. The United Kingdom, supra, p&a.8
% Article 4
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common crimes such as assault, is a more effent@ns of preventing tortufé The CAT
also prohibits expelling, returning or extraditirg person to a State where there are
“substantial grounds for believing” that he or stwuld risk being tortured®

In so far as prevention is concerned, the CAT remss an obligation to educate and inform
all law enforcement personnel, military personneledical personnel and other public
officials having responsibilities for persons depd of liberty?’ In addition, it recognizes an

obligation to “keep under systematic review intgation rules, instructions, methods and
practices as well as arrangements for the custodyteeatment of persons” deprived of
liberty %

With regard to law enforcement, there is a dutgltow any person who alleges that she or he
has been tortured or subjected to ill-treatmemhéde a complaint and to have the allegations
examined promptly and impartially, and to carry ayprompt and reasonable investigation of
all suspected cases of torture and ill-treatmesgamdless of whether or not a complaint has
been madé’

In so far as victims are concerned, article 14 AT @ecognises, in addition to the right to “as
full rehabilitation as possible”, a right to fainc adequate compensation. In contrast, the
CRC recognizes the right to “physical and psychiclalgrecovery and social reintegration”,
but is silent on the right to compensatigh.

As treaty provisions, these obligations apply aiwlythe States that are Parties to the CAT.
However, since the prohibition of torture is binglion all members of the international
community independently of treaty obligations, @a® assume that some or most of these
obligations are an inherent part of the prohibit@oa hence obligatory for all States.

A considerable amount of doctrine and jurisprudetecels to confirm this positiofi* The
Human Rights Committee’s most recent General Comnoentorture and ill-treatment
indicates that criminalisation of torture, non-ster of persons to States where they run a risk
of torture, training of law enforcement and medipairsonnel and the establishment of
effective mechanisms to investigate complaintsootfute and ill-treatment are duties under
the article 7 of the Covenatf Other measures that this Committee considers giatie
obligation to prevent torture and ill-treatment lude registering all interrogations of
prisoners, recognizing and respecting the rightersons deprived of liberty to contact with

% General Comment No.2, 2007, para.11
® Art.3

7 Art.10

% Art.11

% Art.13 and 12, respectively.

199 Article 39

101 Most of these measures also are recognized bykhimstruments on the rights of prisoners refeteih
note 26.

192 General Comment No.20, 1992, paras.9-12 and 14
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their families and attorneys, and barring the usewadence of information obtained through
torture or ill-treatment. Finally, the Human Rigl@emmittee considers that granting amnesty
to torturers is “generally incompatible with thetglwf States to investigate such acts; to
guarantee freedom from such acts... and to ensutehiéya do not occur in the future [and]

deprive[s] individuals of the right to an effectik@medy...”%

The Committee against Torture has indicated regémak, in its view, most of the obligations
recognized by the CAT, in particular those conaggnprevention and the compensation of
victims, apply to both torture and to cruel, inhumaad degrading treatme'fif.

CAT also establishes a series of obligations cariegr international cooperation and
extraterritorial jurisdiction, sometimes referredas “universal jurisdiction*®® These include

an obligation to give national courts jurisdictiomer cases of torture that have not taken
place in its territory if the victim or perpetratisra national, as well as jurisdiction to try any
torturer present in the national territory eveitha absence of such links, unless the torturer is
extradited to another State for tridf.Parties to the CAT also have an obligation to jplev
one another with assistance in the investigatiorcasfes of tortur®’ In contrast to the
obligations mentioned above, these seem to beytrealigations that are not part of
customary law.

5. CONCLUSIONS

The torture of children occurs in different contexfhe most common include police
operations against children (usually adolescenestgived as a threat to public order or
safety, in particular offenders and ‘street chitdrehildren linked or thought to be linked to
subversive groups or illegal armed groups, inclgdime children of militants; and children
(again usually adolescents) confined in prisorfsailities for offenders.

In law, certain characteristics distinguish torttram child abuse. The most significant is that
torture, by definition, is committed by a represgive of the State, or someone acting with
the encouragement or acquiescence of the Statethéme that torture, by definition, is
committed for the purpose of obtaining informatmna confession, intimidation, coercion,
punishment of the immediate victim or a third persor discrimination. In addition, torture

193 hid, para.15
194 General Comment No.2, supra, para.3-4

195 Articles 5 to 9. Universal jurisdiction, in thaist sense of the term, refers to the position #fiéBtates have
jurisdiction to prosecute and try certain crimegardless of where they occur and whether a gitete 8as any
other specific link with the crime, because they enimes against humanity. The term is also usedhroader
sense to refer to the establishment, through &égéike CAT, of broad jurisdiction of all Statesrfizs to
prosecute and try crimes regardless of whetheobthey have taken place in their territories, uidhg on the
grounds of mere presence of the accused in ittagrr(See O’'Donnell, infra, footnote 20 and tleices cited
therein.) Treaties having similar provisions in@utie UN Convention Against Transnational OrganiZeiche
and many of the UN treaties against terrorism.

106 Art.5

197 Art.9 (In international penal law such assistaisdenown as known as “mutual judicial assistance”.)
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must cause severe pain or suffering. While some @fathild abuse may cause severe pain or
suffering, mistreatment having lesser consequealsesconstitutes child abuse.

Because of these differences it is appropriateeat torture differently from child abuse, in
particular with regard to law enforcement. Childisé is often committed by parents, whose
motives nearly always differ from those of offigakho torture. The mere fact that torture is
committed by a representative of the State or sommeacting with the tolerance or
acquiescence of the State justifies a strongerorespto torture. The fact that torture by
definition causes severe pain or suffering is yettlaer reason repressive measures should be
more harsh.

International law supports this position. Undeemgational law, suspected torturers must be
prosecuted and, if a torturer is convicted, theesgre must reflect the gravity of the crime. In
contrast, prosecution is not always the most ap@@presponse to child abuse, especially
when it takes place in the home. Indeed, the Cotaeion the Rights of the Child has
observed that “Prosecuting parents is in most casékely to be in their children’s best
interests.*®®

Children who are victims of child abuse have tlghtito physical and psychological recovery
and, if needed, social reintegration. Persons whovigtims of torture also have the right to
compensation, according to international law, wieethey are children or adults. Given the
responsibility of public institutions and authcesifor torture, compensation of victims often
includes official acknowledgement of the wrong d@mel/or public commemoration of the

victims, in addition to financial compensation aetiabilitation™*®

The principle that torture must be prosecuted ideorto prevent impunity is such a
compelling imperative that most members of therir@donal community have accepted an
obligation to cooperate with one another in in\gating and prosecuting this crime, and to
prosecute any torturer that is found in their resipe territories regardless of where the crime
took place and the nationality of the victim anegéd perpetratdr’ These obligations apply
regardless of the context in which an act of tertoccurs, even if it is unrelated to an armed
conflict or systematic policy of repression. No g&mobligations exist with regard to child
abuse or, indeed, any other violent crime exceptonmes, forced disappearance and crimes
of international terrorism:*

198 General Comment No.8, para.41

1991n the Street Children case, for example, theriAtaerican Court ordered Guatemala to name a sdoool
the victims (Supra, Reparations, May 26, 2001, 48R and in the Servellén case, Honduras was edder
name a street and publicly recognize responsibidityiolating the rights of the victims. (Suprarp.215.10
and 215.11)

10 There are 192 Member States of the United Natmas145 States Parties to the Convention Against
Torture. Website of the United Nations and OHCHRywwun.org/members/growth.shtml and
www?2.ohchr.org/english/bodies/ratification/9.htraspectively, consulted 22 Jan. 2008

1 Articles 9 to 11 of the International Conventian the Protection from Enforced Disappearance, UNGA
resolution 61/177 of 20 December 2006; for crimeworism, see O’Donnell, International treatigminst
terrorism and the use of terrorism during armedlmis and by armed forces, ICRC Review Vol.88 Naz8
Cambridge University Press, 2006, pp. 854-857
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If an act of torture has been committed as pa# widespread or systematic attack directed
against a civilian population and the perpetrasonat prosecuted in the competent national
court, he may be prosecuted before the Interndt®@riminal Court (ICC):*

When committed in the context of an internationahed conflict or foreign occupation,
torture and inhuman treatment constitute gravedmesiof international humanitarian 1at.

All 194 States that are party to the Geneva Corimesit* have an obligation “to search for
persons alleged to have committed, or to have edd&r be committed, such grave breaches,
and [to] bring such persons, regardless of thdionality, before its own courts”, unless they
are extradited to another State for prosecutidmNumerous States have gone further and
adopted laws giving their courts competence to grgve breaches, including torture,
committed during non-international armed conflicfs.

A torturer who is not prosecuted before the commetational court may be prosecuted
before the International Criminal Court for actsature or cruel or degrading treatment that
violate international humanitarian law during atemational or non-international conflict.
The torture or ill-treatment of children during auh conflict violates international
humanitarian law whether the child victim is pafttbe civilian population, a captured
member of an organized armed force or an “illegal"unprotected” combatant.

These arrangements for transnational enforcemetiteoprohibition of torture underline the
relevance of recognizing the distinction betweanttrture of children from child abuse.

Decades ago, countries that tortured often attesnjotdnide evidence of torture, even to the
extent of disposing of the victims through the m&aus practice that came to be known
“forced disappearance.” Today, some have adoptiffiesent but no less disturbing strategy,
which tacitly implies that ill-treatment falling sht of torture is acceptable, at least in
exceptional circumstances, in particular the stieiggainst terrorism.

The distinction between torture and other formsilbfreatment has some significant
consequences in international law, even thoughrriat®nal authorities agree that it is
difficult to distinguish between the two. The praieins of the Convention Against Torture
concerning extraterritorial jurisdiction and mutyiadicial cooperation apply to torture, but do

"2 Rome Statute, Art.7.1(f). As of 17 October 20005 Btates has accepted the jurisdiction of the ICC.
www.icc-cpi.int/asp/statesparties.html consulted]as.2008.

113 Common Article 50, 51, 130 and 147 of the I, 1 dnd IV Geneva Convention, respectively.

14 www.icrc.org/Webwww.icrc.org/Web/Eng/siteeng0. hstlall/genevaconventions consulted 23 Jan.
2008/Eng/siteeng0.nsf/htmlall/genevaconventionsated 23 Jan. 2008

115 Common Article 49, 50, 129 and 146 of the I, ll dnd IV Geneva Convention, respectively.

116 poswald-Beck and Henckaerts, Customary Internatiblumanitarian Law, vol.1: Rules, ICRC/Cambridge
U. Press, Cambridge, 2005, p.553 (citing legistatib54 countries)

17 Art.8.2(a)(ii), (i) and (xxi) and 8.2(c)(i) angi)Doswald-Beck and Henckaerts, Customary Inteomet
Humanitarian Law, vol.1: Rules, ICRC/Cambridge te$3, Cambridge, 2005, p.553 (citing legislatiobsf
countries)
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not specifically and expressly apply to cruel, imfan and degrading treatment. International
jurisprudence recognizing the prohibition of togwas jus cogens is silent on the status of
cruel, inhuman and degrading.

The Committee against Torture has begun to struggtethe implications of the distinction
between torture and ill-treatment for the diverddigations of States under the treaty.
General Comment No.2 observes that “The obligationprevent torture and other cruel,
inhuman or degrading treatment or punishment ... iaterdependent, indivisible and
interrelated”, but makes specific reference to aertobligations (e.g. education and
investigation of complaints) and not others (elge establishment of sentences congruent
with the gravity of the crime). This is a complesie, and the doctrine is still evolving.

What is beyond discussion is that both torture@mnél, inhuman and degrading treatment are
absolutely prohibited by international law in allcumstances, and that all countries have an
obligation to prevent them. Another point on whitle European, Inter-American and UN
jurisprudence agrees is that, when the victim ¢hifd, his or her greater vulnerability must
be taken into account in determining whether this a&dlicted constitute torture or cruel,
inhuman or degrading treatment.

One final issue that deserves mention is the trewtrof child victims of torture and ill-
treatment in legal proceedings. Where childrencargcerned, every effort must be made to
reconcile the obligation to bring torturers to jost with certain rights and principles
recognized by the CRC. Of particular relevancetheeright of children who are victim of
torture to psychological recovery, and the prineifiiat the best interests of the child must be
a primary concern in all decisions and proceedihgtsaffect a child.

The Guidelines on Justice in Matters involving @hVictims and Witnesses of Crimes
adopted by the UN Economic and Social Council gtewaluable guidance on measures that
can be taken to reconcile these concéthi§uidelines 10 to 14 provide that child victims
should be treated in a caring and sensitive matiradrtakes into account their personal
situation and needs, age, gender, disability andl lef maturity and respects their physical,
mental and moral integrity; that each victim shobld treated as an individual having
individual needs, wishes and feelings; that interiee with his or her private life should be
limited; that interviews and examinations shouldcbaducted by trained professionals who
proceed in a sensitive, respectful and thoroughnaaand that all interactions should be
conducted in a child-sensitive manner in a suitasleironment and in a language that the
child uses and understands.

The Committee on the Rights of the Child has eratbthese guidelines, of vital importance
for national or international legal proceedingsaiwng children who have been victims of
torture or cruel, inhumane or degrading treatment.

118 Resolution 2005/20, adopted 10 Aug.2005
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PART TWO: MEDICAL AND PSYCHOLOGOCAL IMPACTS

1. INTRODUCTION

Analysing torture in children from a psychosociadital perspective, including the contexts
of the harm and immediate and longer-term effectqjuires an intersectoral and

multidisciplinary process founded on human rigiésties - in particular the Convention on

the Rights of the Child - international humanitariaw and the internationally accepted
codes of medical ethics. The application of scieocte protection of the rights of the child

with regard to torture, especially scientific adpe®f health, education and social

development, has significant implications for pmien, assistance, restoration of rights and
the commitment to institutional efforts to combapunity.

The legal framework presented in the first parthié paper clearly defines the field covered
by child victims of torture, cruel, inhuman or dading treatment and the various scenarios in
which this serious violation of dignity and phydi@ad mental integrity takes place. The
Study on Violence against Children, recently apptbwy the United Nations General
Assembly, also illustrates how this practice iguatly universal, cutting across geography,
culture, and legal and institutional lines.

It is necessary to examine the various ways in Wituldren are victims of torture, ranging

from the most brutally traditional to complex, sagtitated modern methods. Methods of
torture that may nor may not cause perceptible ipalygjuries must be considered, as well
as those intended to cause psychological harm.r&emaor distinguishing one method from

another — whether physical or mental — is ofterslayrway of making a proper diagnosis or
finding care strategies for a genuine and effecte@very. This part of the paper therefore
analyses the damage caused by torture to childreh aalolescents holistically, from a

physical-psychosocial viewpoint and in relationth@® processes of growth, development,
maturing and building citizenship.

States have an inescapable responsibility to pteward eradicate torture, to give
comprehensive assistance to victims and to punigih tve maximum force of the law the
material and intellectual perpetrators who areatliyeor indirectly responsible. Torture is not
only a universally recognised violation of intetinatl law and crime against humanity, but a
crime of special relevance when the victim is ddclor adolescent. To ensure an effective
system for protecting children who are vulnerahlesubject to torture or cruel, inhuman or
degrading treatment, States must lay down thetesticules and standards at all levels of
their legal and administrative system, especiatlyethical standards of the professional
disciplines dealing with comprehensive child heatthre. Civil-society organizations,
including professional associations, must devibeoad range of measures to both encourage
ethically responsible conduct and establish codesomduct that clearly reinforce the
seriousness of involvement in acts of torture agathildren in any circumstances, whether
by action or omission, and to ensure appropriasnitrg for professionals to ensure
preventive intervention, assistance and rehabditain accordance with the needs and best
interests of the child.
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The Manual on the Effective Investigation and Doeutation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (gt@nbul Protocol), submitted to the
United Nations High Commissioner for Human Rights ® August 1999, laid down

international guidelines for the assessment ofguexsvho allege torture and ill-treatment, for
investigating cases of alleged torture and for répg findings to the judiciary or any other
investigative body. The Istanbul Protocol takesoaot of the experience and efforts of
professional, academic, national and internatiomadtitutions and includes specific
considerations on torture and children and thecathimplications of health professionals
taking part in torture.

This part of the paper illustrates the profound liogtions of the holistic exercise of their
human rights enshrined in the Convention on théhRigf the Child and other international
human rights treaties for the comprehensive priotectf children at risk, of or victims of,
torture. Finally, it suggests a number of conclosiand recommendations on the medical and
psychosocial approach to prevention and eradicatiarhild torture, as well as assistance to
its victims.

2. ANALYSIS OF CAUSES, DAMAGE AND REPARATORY
STRATEGIES

The Convention on the Rights of the Child requittess revision of domestic law to ensure

full compliance with international standards, irdihg the prohibition of violence against the

child. Article 3.3 states that “the institutiongrgices and facilities responsible for the care or
protection of children shall conform with the stardb established by competent authorities,
particularly in the areas of safety, health, intluenber and suitability of their staff, as well as

competent supervision”.

Legislation must therefore lay down precise rulasgdrotection against violence. Standards
concerning children institutionalised or deprivddiloerty must, for example:

» prohibit expressly any inhuman or degrading treatmeincluding corporal
punishment as a means of discipline or habituaitjoe

* require specific policies to avoid any form of wénte between children in
institutions;

» establish clear and well publicized procedures étp Ithildren to seek confidential
advice and enable them to make allegations to § kot independent powers to
investigate, make recommendations or adopt ap@i@omeasures.

e ensure access to lawyers or independent repreisestable to advise such children or
act on their behalf, including, where necessargcsph measures for the youngest
children and disabled childréf’

These are specialized functions that require ap@tep training and interdisciplinary
cooperation.

119 yniform Rules on equal opportunities for disabpetisons, Article 9.4
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Apart from the rights of the child to health angagpriate services, two other articles of the
Convention are worth recalling. Article 39, as tated above, recognises the obligation to
provide victims with the means of recovery and e that “Such recovery and
reintegration shall take place in an environmentctwHosters the health, self-respect and
dignity of the child.” Article 25 guarantees theght to a periodic review of care and
treatment: “States Parties recognize the rightdfildl who has been placed by the competent
authorities for the purposes of care, protectiotrestment of his or her physical or mental
health, to a periodic review of the treatment paed to the child and all other circumstances
relevant to his or her placement”.

The responsibility of State institutions towardstwns of torture and cruel or inhuman

treatment acquires a very special significance spetific characteristics when children are
tortured, interrupting traumatically the process p$ychosocial maturing and social

integration. In different parts of the world, inffdrent cultural, political and economic

conditions, with or without social or armed cortflicone thing must be recognised: the
vulnerability of children is intimately related the degree of protection provided by the
family and daily exposure to an environment of abexclusion and violence. Living on the

street, trafficking, commercial sexual exploitatiand other forms of economic exploitation,
the child’s alleged violation with the criminal lawwre some of the predominant types of
vulnerability to traumatic contact with State oiffils, persons acting on their behalf or other
accomplices in the crime of torture. These condgieto which one could add children press-
ganged into military forces, displaced as a resuirmed conflict and even migrant children,
especially unaccompanied migrant children — repiteee broad spectrum of children who
pursue their complex struggle for survival in aman’s land between the deprivation of
rights and the threat of torture.

In these scenarios, children must build an identiglationships and values under the
suspicious gaze of broad sectors of society ang 8tstitutions, leading them to adopt social
roles that end up confirming the mistrust and cmpiethat they generally perceive from their
precarious position. What are the implicationstf@ most sensitive components of a child’s
development, when the role of the State is inveated it dramatically abandons its position
as a protector of rights to become a dehumanizegeagor of children’s psychophysical

integrity and personal dignity? Are children aldewithstand the extreme brutality inflicted

on their bodies and minds, even adopting an aé#itofl defiance, which allows them to

physically survive their excruciating ordeal? dtdifficult, in any event, to imagine that they

might recover confidence in the role of State tosittns as the guardian of rights. The effects
may be devastating.

This is illustrated by the case of D.B., who wa®ar year old child when, in the context of

the State terrorism that held sway in his nativgefitina under the military dictatorship in

1976, unidentified State officials entered his homen extremely aggressive and violent
fashion, brutally overpowered his mother and, a&sdahild, watched, placed a hood on his
father and carried him off with severe violence,letthreatening his mother. That was the
last time he saw his father. Some time later thikdovas in a programme of assistance to
victims and the professionals responsible for leiglth care noticed that the prolonged post-
traumatic stress had led to the unusual and premgteying of his hair. Psychotherapeutic
assessment identified sinister event he experieacedthe need to remain silent due to
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threats received, as the critical cause of hiseextr mental suffering and post-traumatic
stress. Confirmation that the perpetrators of tiraes were representatives of the State led to
a profound emotional breakdown and progressiveridedtion of social integration. His life,
despite tireless efforts to provide socio-educatiierapy and care, became markedly
marginal, with alcohol and drug consumption proginedy reducing his abilities and
capacities. When the responsibility of the State Waally confirmed and a compensation
scheme was set up for the relatives of victimsrdbeeed disappearance, the levels of risk
and fear did not allow him to acknowledge the consa¢ion as a process of reparation.
Shortly afterwards he died in a traffic accidentjatr experts considered to be a suicide.

This case is instructive on several levels. Fitstljustrates the psychological damage and
suffering caused to the child, even though he appe® be no more than a passive spectator
of the violence inflicted on his family. The protped and permanent crime of enforced
disappearance suffered by his father created alsacd psychological block that prevented
him from participating in the process of recove®ymilarly, the confirmation, many years
later, of the State’s direct responsibility for petrating the crime had such an impact of that
it fostered self-destructive behaviour and a streemglency to break the law. While some
characteristics of this case are unique, theytititis the signs and symptoms of trauma that
all child victims of torture experience, to diffeg degrees.

Torture occurs in different contexts and affectddean in all stages of childhood: infancy,
early childhood and adolescence. However, the méggychosocial analysis cannot be
confined to a linear or schematic view, nor reduiced mere categorization of victims by age
group. A broader view needs to be taken, encompgsscognition of the victims’ individual
characteristics and their social and family corgexhe background of their traumatic
experience and the appropriateness and suitabilithe programmes providing them with
comprehensive care.

In this respect, a valuable contribution to thelgsis of our topic comes from the studies
conducted by Dr. Silvia Amati in her psychothergpsictice in Geneva, Switzerland, on the
care of persons tortured in their countries ofiarand their family group:

Torture attacks those points of the person thaasuthe rest, their name, family, body, etc.;
the aim is for the person to lapse into a stateambiguity. Ambiguity can be a non-
conflictual, compromise position. A child has tocegt what is; the first context is not
discussed; the child relies on his parents andsshif uncertainty onto them, which restores
his or her feeling of security and belonging. ltaiseturn. A part of the child is undefined,
uncertain and ambiguous, and this situation musalisorbed by the context in which the
child finds him or herself.

The persons in whom the child places this respditgimay or may not accept it; a mother
may agree to be take on this role, but may alsabusive and take advantage of the other’s
dependence. This destroys the mechanisms of seandt belonging that the child needs. In
torture relationships, the child sees the torta®ithe only person in whom he or she can
place this responsibility. When terror is generlizall the persons in whom the child might
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place this responsibility are eliminated, incregdiis ambiguity and uncertainty, which may
leave him at the mercy of the torturer's witf"

The clinical and psychological symptoms of tortefenge with the passage of time. If the
subject does not receive immediate psychologicad, cdae effects of torture are likely to be
associated with life-style and family conditionstticomplicate the picture.

In patients who receive early care, acute symptasseciated with the traumatic experience
are observed. Severe anxiety, sleep disorderspqdra&xperiences, feelings of loss, self-
devaluation, reduced intellectual performance (m®maoncentration), impaired mind,
irritability, and the recurrence of overwhelmingxeety at the memory of the torture are
common. When the emotional suffering is more prgoéah one generally observes a loss of
interest in life that is expressed as an impairnoér@motional and family relationships, and
difficulties with social and interpersonal behaviotEverything points to this type of
disturbance being linked to the difficulty of shmyiand communicating the experience, a
difficulty that grows with the passage of time,cgran inhibition to talk about what happened
develops gradually, with a concomitant blockagéhefemotions.

The family group of the child or adolescent tortuietim is affected from the very moment in
which torture is experienced. It is often the ctet several family members are tortured or
threatened with torture at the same time. In themses the family’'s emotional ties are
affected, the feelings of loyalty are upset byifegd of protection and any conflicts existing
before the torture are likely to be seriously aggted. The most frequent problems that have
been observed in various social and cultural cistamces include internalisation of the
events, reproduction of the aggression sufferedtra-family ties and prolonged silence.

In the field of social paediatrics, the first steslihave been reported relating to child and
adolescent victims of institutional violence andlence in the contexts of a state of
emergency and systematic violations of human rightsm this medical perspective it can be
said that the extreme anxiety that the child exgmees sooner or later, in diverse
circumstances including perceptions of threat oterice, forms a set of symptoms that can
be described as post-traumatic stress. While tiseextensive literature giving accounts of
the psychophysical and social suffering and thesequent damage, there are few studies that
make a proper epidemiological examination of ther@menon of torture in children and
adolescents. Reparative and restorative treatneadstto be limited to periods close to the
traumatic event.

By drawing attention to these two aspects we ainaite the profile of the problem and at the
same time promote institutional and professionalab@ur, and even cultural models, more
committed to preventing and eradicating torture angl, inhuman and degrading treatment
of children.

The damage to the dignity and psychophysical iittegf a child subjected to any form of
torture has, in addition to the effects and repssmns it has in any stage of life, a very

120 pemocratizacion y Proteccién de la Dignidad Hum&@@DESEDH, Buenos Aires, 1999,
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special significance when it occurs in stages @wgn and development. The complete
absence of institutional safeguards that prevent gut an end to this aberrant practice
obliges the child to confront a force that is notycaggressive and arbitrary, but also beyond
the control of mechanisms of protection that theteSts obliged to maintain by its own laws
as well as by international human rights laws amgbarticular, the Convention on the Rights
of the Child. When the situation or experiencesoffering torture or cruel, inhuman or
degrading treatment is perceived as normal, or ageepted as part of the routine operation
of systems of detention, imprisonment, enforceduigoent or other extreme forms of
violence directly involving State officials or witieir acquiescence, then a society reaches
the apogee of a process that is destructive ofntheis of social integration and the full
exercise of rights.

An eloquent example occurred in one of the Regi@mathinars during the preparation of the
world study on violence against children, in Lafimerica in 2005. A group of adolescents
speaking with international expert Prof. Paulo 8ihBiro described the way in which the
local police routinely treated them in the poor meia mostly on account of their physical
appearance — earrings, tattoos, long hair — andhviddeen to the police station they were
subjected to beatings, electric shocks, submergingater, mock executions and other cruel
practices. Later, with no judicial procedure, thegre freed and threatened with more of the
same if they reported what had happened. When $dmfdinehiro referred to the torture to
which the adolescents of this working-class neiginbood were often subjected, they were
surprised to realise that it was a serious viotagbtheir rights and a crime against humanity.
As a result of this experience a local programme @&t up to prevent and eradicate torture,
including strategies for providing assistance wigabilitation and restoration of rights.
Social organizations, churches and even publicasoslipported the initiative.

The Istanbul Protocol examines the characteristiffects and scope of child torture from a
universal perspective. Its salient points include:

» Torture can harm a child directly or indirectly. élharm may arise from the child
having been tortured or detained, from its parenfamily members being tortured or
from having witnessed torture or violence. Whenpgbe@round the child are tortured,
the impact on it is inevitable, even if indirecs ®rture affects the victims’ whole
family and whole community.

» Firstly, when assessing a child suspected of havesmn tortured or having witnessed
torture, the clinic should ensure that the chileha@ned has the support of people
caring for him/her and feels safe during the assess To that end it may be
necessary for the father, mother or other trusezdgn to be present at the assessment.
Secondly, the clinic should take into account ttet child often expresses his/her
thoughts or emotions regarding the trauma not Wgrbat through his/her behaviour.
The extent to which children can verbalize thewutphts and feelings depends on
their age, level of development and other factstsch as the family dynamic,
personality traits and cultural norms.

» A child’s reactions to torture depend on his/hee,atpvel of development and
cognitive skills. The younger the child, the greatee influence of his/her carers’
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reactions and attitudes immediately after the evemthis/hers experience and
understanding of the traumatic event. For childeged three or under who have
experienced or witnessed torture, their entouralggspa crucial protective and

reassuring role. The reactions of very young chitdto traumatic experiences
normally include a component of hyper-excitemenithwanxiety, sleep disorders,

irritability, excessive startle reflex and avoidancChildren aged over three often tend
to withdraw and refuse to speak directly aboutrttraumatic experiences. The child’s
capacity for verbal expression improves as he/gheldps. A clear improvement

takes place when reaching the concrete-operatigsep(B8-9 years), when the child is
capable of giving an accurate chronology of evebtwing this phase the concrete-
operative and spatio-temporal skills develop. These skills are still fragile and in

general until the formal operative phase begin® (48), the child cannot always
construct a coherent narrative. Adolescence igiagef turbulent development. The
effects of torture can vary greatly. The experienteorture can cause profound
personality changes in adolescents resulting ims@eial behaviour. On the other
hand, the effects of torture on adolescents mayibglar to those observed on
younger children.

» Children may exhibit symptoms of post-traumatiessrdisorder. The symptoms may
be similar to those observed in adults, but thaiclwill have to rely mainly on
observing the child’s behaviour rather than on aksdxpression. For example, the
child may show symptoms of reliving experiences,icivhare manifested in
monotonous and repetitive games representing aspécthe traumatic event, visual
memories of the events, with or without play, répdajuestions or statements about
the traumatic event, and nightmares. The child losg control of his/hers sphincters,
appear socially withdrawn, repress its emotionangk its attitude to itself and others
and feel that it has no future. It may experiengpeh-excitation and night terror,
problems getting to sleep, sleep disorders, exaesstartle reflex, irritability and
serious attention and concentration disorders. Bedraggressive behaviour that did
not manifest before the traumatic event may appsaaggression towards friends,
adults or animals, fear of the dark, fear or batane in the bathroom and phobias.
The child may exhibit inappropriate sexual behawifmu its age and certain somatic
reactions. Symptoms may also appear of anxietyh sag exaggerated fear of
strangers, separation anxiety, panic, agitationfraans and uncontrolled weeping.
Finally, eating disorders may also appear.

» The family plays an important dynamic role in thergistence of the child’s
symptoms. To preserve the cohesion of the familsfuohctional behaviour and
delegation of roles may appear. Certain family memb often children, may be
assigned the role of patients and develop seriassrdkrs. The child may be
overprotected or important facts about the traurag e concealed from it. In other
cases the child may be given a parental role areikpected to look after its parents.
Where the child has not been a direct victim ofuie but has been affected only
indirectly, adults often tend to underestimate ¢cbasequences on the child’s psyche
and development. When the child’s loved ones hasenbpersecuted, raped and
tortured or the child has witnessed serious traumragorture, it may conceive
dysfunctional ideas such as being responsible Ifdhat harm or that it has to carry
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the parents’ burden. In the long term, ideas of Kind can give rise to problems of
guilt, loyalty conflicts, disorders of personal ééypment and maturing into an
independent adult.

3. THE ETHICAL COMMITMENT OF HEALTH PROFESSIONALS

The role of medical staff, psychologists and othesilth professionals in the various contexts
in which children undergo the cruel and painful ex@nce of torture, including prevention
and assistance to victims, requires special emghasi

Allegations of torture by children often reveal tfieect or indirect involvement, by action or
omission, of health professionals. Whether theseptaints are made in judicial fora or in
the court of public opinion, the mild social andydé reaction to professionals whose
complicity has been reported is worrying.

Human rights organizations such as Amnesty Int@nat and Defence for Children
International have often pointed to the presenceoafors in interrogations under torture, in
order to monitor and observe these cruel procesdidghumber of reports describe how the
presence of doctors in torture chambers incredsepérversity of the physical and mental
assault and also provides the criminal conduchefgerpetrators with a legitimacy and near-
protection due precisely to the “scientific’ venegiven by the presence of these
professionals.

Doctors who participate in torture have clearlyudipted Hippocratic principles and often
end up taking pathetic roles in medical researdkelil to torture.

Even doctors and psychologists brought in as eggerexamine torture victims often take a
superficial and even a negligent attitude towartds gpecific skills required to interview a
child or adolescent recounting the experience dfite. The child’'s words may be ignored
and consequently not taken into account in the alv@ssessment of the medical and
psychological study. On other occasions detailedicaé and psychological examinations are
considered unnecessary, which has the legal effeapening the door to impunity for
possible crimes against humanity. Children andesbants undergoing these experiences not
only reject the professionals involved in such ¢ésefescribed, but this situation makes them
feel even more confused, unprotected and defersceles

On the other hand, when the behaviour of the psadaal is objectively and clearly meant to
protect and defend the rights and psycho-physit@grity of child victims, they find the
necessary support to develop their resilience aodver their rights.

Against this background it is essential to dissextt@iras widely as possible new practices by
health professionals, offering conceptual and nulagical frameworks that correctly
combine up-to-date scientific knowledge, stricttizieal professional conduct and a real and
effective commitment to the human rights of chitldrancorporating in their various areas of
competence the principles and provisions of thev@ntion on the Rights of the Child.
Regarding this particular aspect of protecting drieih against torture, it is instructive to
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highlight the ideas of Ambassador Jaap A. Walkat®,was President of the Board of
Trustees of the United Nations Voluntary Fund factvhs of Torture in the Office of the

United Nations High Commissioner for Human Righdfdsn his keynote speech of 3 April
1997:

The application of measures, such as torture opacal punishment, often implies the
cooperation of medical personnel, physicians, ocampadical staff. Begin with flagrant cases
of torture medical personnel have been involvedhetomes by devising methods of torture
that do not leave visible scars on the victim, siormes by preventing torturers to go too far
and to lose a valuable detainee who still shougtidse more information, sometimes by
reviving victims to prepare them for another rowfidheatings->*

Such conduct is not only illegal and punishablet blso has been declared a "gross
contravention of medical ethics" by the UN Genegkakembly in 1982. On that occasion
ethical principles were approved for medical experpplicable to health personnel,
especially doctors, for protecting detainees fronure?> These principles were drafted on
the basis of the preparatory work carried out l@y\World Health Organization and the World
Medical Association. In 1975, the World Medical Asmtion approved the Declaration of
Tokyo, which is the most far-reaching declaratiam torture produced by the medical

profession:*

We should highlight the contributions of the IstahBrotocol regarding the participation of
health professionals in torture when it says “Rgoétion in torture” includes: evaluating an
individual’'s capacity to withstand ill-treatmenteibg present at, supervising or inflicting
maltreatment; resuscitating individuals for thegmses of further maltreatment or providing
medical treatment immediately before, during oemforture on the instructions of those
likely to be responsible for it; providing professal knowledge or individuals’ personal
health information to torturers; intentionally negfing evidence and falsifying reports”.

The United Nations principles also incorporate oh¢he fundamental rules of health-care
ethics by emphasizing that the only ethical retetlop between prisoners and health
professionals is one designed to evaluate, pratetimprove prisoners’ health.

The Committee on the Rights of the Child has mageated statements in this respect. For
instance in its General Comment No.10 “Childreights in juvenile justice” (2007) it states:
“The protection of the best interests of the chiléans, for instance, that the traditional
objectives of criminal justice, such as repressairibution, must give way to rehabilitation
and restorative justice objectives in dealing veitild offenders. This can be done in concert
with attention to effective public safety”.

21 pid

122 principle 2, Principles of Medical Ethics relevamthe Role of Health Personnel, particularly Rtigss, in
the Protection of Prisoners and Detainees agamstiie and Other Cruel, Inhuman or Degrading Treatror
Punishment, UNGA Res. 37/194 of 18 December 1982

123 Guidelines for Physicians Concerning Torture atieoCruel, Inhuman or Degrading Treatment or
Punishment in Relation to Detention and Imprisortnadopted by the 29th World Medical Assembly, Taky
Japan, October 1975, available at www.wma.net/EApgoll8.htm, consulted 4 August 2008
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The same observation analyses the breadth and déptie concept of dignity set out in
Article 40 of the Convention on the Rights of thell@ and defines four essential aspects:
Treatment that is consistent with the child’s sesfs#ignity and worth.

Treatment that reinforces the child’s respect lier tuman rights and freedoms of others.
Treatment that takes into account the child’s awgk @romotes the child’s reintegration and
the child’s assuming a constructive role in society

Respect for the dignity of the child requires th#tforms of violence in the treatment of
children in conflict with the law must be prohildtand prevented.

In the concluding observations of 2 June 2006gaise treaty body expressed its view on the
second periodic report of Kenya:

The Committee notes that, despite a clear prohibith the legislation, reports of torture,
cruel, inhuman and degrading treatment indicaté thatill occurs. The Committee is
concerned at the excessive use of force and sigoatichildren in Kisumu in October 2005
and is further concerned at reports indicating thpes of girls by law-enforcement agents
have not been investigated. The Committee als@tedgne lack of comprehensive measures
to address the causes and effects of torture,,énieiman and degrading treatment.

The Committee urges the State party to:

= Review its legislation and ensure its effective lempentation in order to provide
children with better protection against torture dhtteatment;

= Investigate and prosecute all cases of tortureilietatment of children, ensuring
that the abused child is not victimized in legalgaredings and that the child’s privacy
is protected;

= Ensure that child victims are provided with appiafgr services for care, recovery and
reintegration, including psychosocial support foode affected by torture and other
cruel, inhuman and degrading experiences, and geothem with adequate legal
assistance in this regard;

= Continue its efforts to train professionals workiwgh and for children, including
teachers, law-enforcement officials, social workguslges, magistrates and health
personnel in the identification, reporting and ngeraent of cases of ill-treatment.

At the forty-second session in the concluding oletons of the initial report on
Turkmenistan the Committee on the Rights of thddCalso stated:

“The Committee is deeply concerned at the inforomatihat torture and ill-treatment of
detainees, including children, is widespread, eslgcat the moment of apprehension and
during pretrial detention, and used both to extraohfessions or information and as an
additional punishment after the confession”.

The Committee recommends that the State party:

» Investigate thoroughly all allegations of torturedall-treatment, in particular within the

juvenile justice administration by public officials
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= Strengthen measures to encourage reporting oficessaof torture and ill-treatment and
ensure that perpetrators are rapidly brought tibciers

» Provide the victims of such abuses with physical psychological recovery and social
reintegration and compensation and protect them Btigma and re-victimization;

= Undertake systematic training programmes and awaeeraising campaigns at the
national and local levels, addressed to all pradesés working with and for children, in
particular teachers, judges, parliamentarians, dafercement officials, government
administration, local authorities, personnel wogkim relevant institutions, health
personnel, including psychologists and social wgken prevention and protection
against torture and other forms of ill-treatment.

4. CONCLUSIONS AND RECOMMENDATIONS

= Up-to-date strategies for preventing torture angtlcinhuman or degrading treatment of
children or adolescents should be devised, witkiapemphasis on the involvement of
health professionals.

» Medical and psychosocial criteria to assess trectffof torture, especially in terms of
welfare and restoration of rights in the short, medand long term, should be reviewed.

= Awareness should be raised and capacities developedg the personnel of health
systems caring for children and adolescents, eslbettiose linked to institutions where
frequent use of violence against children and adelets is acknowledged.

» Epidemiological studies based on the territorial{ural, ethnic and social diversity of
child victims should be promoted.

= Good practices in prevention and the contributibpsychosocial medicine should be
identified and disseminated.

= Good practices for assistance to victims by hgatisonnel in a variety of socio-cultural
contexts should be identified and disseminated.

= Risk factors relating to torture should be idertifiand disseminated, taking account of
the diversity of national circumstances and thespective legal systems.

= The trial and punishment of perpetrators of variewels of torture in general and of
children in particular should be promoted. Thisad$ only an act of justice and a barrier
against impunity, but also represents a valuahtepoment in the psycho-social
reparatory process for child victims and the subeatrestoration of their rights.
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