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CHAPTER 1. INTRODUCTION

Respect for human dignity is the foundation of hamghts. Sexual exploitation of
children is a gross violation of their right to pest for their human dignity and
physical and mental integrity. Fulfilment of Statesman rights obligations under
international law requires effective protection &tirchildren from all forms of sexual
exploitation.

The Convention on the Rights of the Child (CRCh@eéd in 1989, builds on the
foundation of the International Bill of RightsThe CRC affirms the status of all
children as equal holders of human rights and enepeavactors in the realization of
their rights. It includes explicit rights to protem from all forms of violence and
exploitation, including sexual exploitation.

Recognition of the scale and extent of sexual etgilon of children and the need for
legislation to challenge it accelerated during2B80s with two events: the
appointment by the Commission on Human Rights ®@fSpecial Rapporteur on the
sale of children, child prostitution and child pognaphy (1990) and the
Commission’s adoption of a Programme of Action @99 he first and second
World Congresses against Commercial Sexual Expiaitaf Children (Stockholm
1996 and Yokohama 2001) gave further global vigyhiteaffirming the human
rights-based goal of universal protection of claldfrom all forms of sexual
exploitation.

Since Yokohama, there have been important develofse international human
rights standards, including the adoption of newrimational instruments. One of two
Optional Protocols to the Convention on the Riglithe Child, adopted by the
General Assembly in 2000, provides detailed defing of sale of children, child
prostitution and child pornography; it entered ifdoce in January 2002. It requires
ratifying States to criminalize these actions derafes and provide support for child
victims. The Protocol to Prevent, Suppress anddbuniafficking in Persons,
Especially Women and Children (the Palermo Projosolpplementing the UN
Convention against Transnational Organized Criroatains the first agreed,
internationally binding definition of traffickinghipersons and of child trafficking. It
was adopted in 2000 and came into force in Dece2®@3.

Many other international instruments are relevarthallenging and eliminating
sexual exploitation of children. These includeftie International Covenants — on
Civil and Palitical Rights and on Economic, So@al Cultural Rights — and the
Convention to End All forms of Discrimination againWomen. (A consolidated list
of instruments is provided in the annex.)

Two ground-breaking, detailed conventions have laekpted by the 47-member
State Council of Europe, on trafficking in humatinigs and on the protection of
children against sexual exploitation and sexuakabWihese are open for accession

11t consists of the Universal Declaration of Hunfights, International Covenant on Civil and
Political Rights, and International Covenant on iaric, Social and Cultural Rights.
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under certain conditions to non-Member States.tWoeconventions build on and
raise the standards of existing international umsents.

A range of new United Nations and UN-related gured and policies have been
adopted to promote good practice, including inithplementation and enforcement
of legislation and the protection of child victimsd witnesses.

In addition, States made further commitments tgptfagéection of children from
sexual exploitation at the UN General Assembly &&ession on Children (2002)
and at the World Summit (2005). There are alsoileetand developing
commitments in successive annual resolutions onighés of the child at the UN
General Assembly and at the Commission on Humaht&&nd its successor body,
the Human Rights Council. The report of the UN 8taoy-General’'s Study on
Violence against Children, submitted to the Genasslembly in October 2006,
provides detailed recommendations and a furtheetogpfor State action to prevent
and respond, with a human rights-based approacl, fiarms of violence against
children, including sexual exploitation.

The purpose of this paper is to take stock of m#onal and national legislative
progress since Yokohama in terms of:

» Development and application of international argiaeal human rights
standards;

» Development of national legal frameworks, in confay with international
human rights obligations to protect children froiif@ms of sexual exploitation,
to act as a foundation towards elimination of cisickual exploitation;

* Implementation and enforcement of existing laws iaedtification of the need
for additional legislation to challenge newly idéet forms of exploitation.

The paper concludes with recommendations, basédese reviews, for urgent action
to consolidate legislation and implement it effeely, building on progress.



CHAPTER 2. DEVELOPMENT OF INTERNATIONAL
HUMAN RIGHTS STANDARDS AND GLOBAL
COMMITTMENTS SINCE 2001

There has been substantial consolidation and dewedot of international human
rights standards relevant to protection of childrem sexual exploitation in the
period since the Yokohama Congress in 2001. Ttsdri@duded the adoption of new
international and regional instruments, set oub\wel

Core International Instruments (Before 2001)
Convention on the Rights of the Child

Both the first and second World Congresses reaéfifthe CRC as the core
instrument in the fight against sexual exploitatidrchildren and its monitoring body,
the Committee on the Rights of the Child, as adagglyst for progress. The
Committee, now enlarged to 18 internationally eddahembers, meets three times a
year in Geneva. Its primary task is examining Statports on their progress towards
recognizing and realizing children’s rights.

In 1996, during the early stages of the draftingcpss of the Optional Protocol to the
CRC on the sale of children, child prostitution @hid pornography, the Committee
underlined that the CRC does not only provide gjmeprovisions against sexual
exploitation of children. It also sets up “a hatisapproach for the consideration of
the human rights of children... all rights are redegd as inherent to the human
dignity of the child and the implementation of arght will only be effective when
taking into consideration the implementation ofd aespect for, all the other rights of
the child. In a word, the Convention reaffirms theivisibility and interdependence
of human rights. The protection of the child frolifarms of exploitation, including
from sale, prostitution or pornography, should d¢iere be seen not simply in
isolation, but in the broader context of the reslan of children’s rights and taking
into consideration the international obligationisiag from the Convention?.

Since the Committee started to examine Statesttepader the CRC in 1993, it has
paid particular attention to the rights of childterbe effectively protected from
sexual exploitation. It has also promoted impleragon of the recommendations of
the two World Congresses in its country-specifiai€@loding Observations.
Furthermore, the Committee itself produced detgiliegbosals on eliminating sexual
exploitation, arising from two days of General Dission on violence against
children, in 2000 and 20(f‘1FoIIowing these, the Committee recommended tdJiRe
General Assembly that the Secretary-General beested to initiate a comprehensive
global study on violence against children. The peap was accepted, and the
Secretary-General appointed Paulo Sérgio Pinhsiemandependent expert to lead
the study, reporting to the General Assembly in&2@@e below, page 25).

2 Committee on the Rights of the Child, Report om 11" Session, January 1996, CRC/C/50, p. 45
% For recommendations arising from the Committeeéaé&al Discussions, see
www?2.ohchr.org/english/bodies/crc/index.htm
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In its Concluding Observations on States’ success#ports under the CRC, the
Committee consistently recommends that they (1laoha comprehensive study on
the causes, nature and extent of sexual explaitatal abuse of children and (2)
develop a national plan of action, covering legrgéaand other matters, to prevent
and combat therhlt has identified particular risk factors and jarkar groups of
children at additional risk of exploitation, inciad gender issues concerning both
girls and boys, children with disabilities, childraffected by armed conflict, and
refugee and internally displaced children.

Since 2001, the Committee has issued a numbetesfar® General Comments
(authoritative interpretations of the CRC), someavhfch are directly relevant to
combating sexual exploitation of children.

In General Comment No. 5, on general measuresementation for the CRC, the
Committee provides guidance on the legislative, iathtnative and other steps States
must take to ensure respect for children’s righisrgnteed by the CRC, including
their right to protection from all forms of violemcabuse and exploitation. These
steps include:

» Development of a framework of national legislatfally in compliance with the
CRC (which is the topic of this paper);

» Development of a comprehensive national strategyniplementation of the
Convention (into which plans of action to eliminatxual exploitation should be
integrated);

» Establishment of a permanent institution or strectuithin government with
overall responsibility for promoting implementatiand appropriate coordination
between different sectors and levels of governnmaamd,with civil society,
children and others;

* Child impact assessment and evaluation;

+ Data collection;

» Identification and analysis of budgets for children

« Training and capacity building;

» Dissemination of information on the rights guaraudtéy the CRC to adults and
children alike’

The Committee also consistently advocates the lestiatent of independent national
children’s rights institutions — children’s ombuédsgons or commissioners, or focal
points within national human rights commissiongeneral ombudsperson offices.
These institutions, which should comply with thei®&rinciples, have been
established in more than 60 States. They can playpnportant role in the independent
monitoring of governments’ responses to sexualatgilon and by advocating for

* For all documents relating to the reporting preaasder the Convention on the Rights of the Child,
including the Committee’s Concluding Observatices
http://www?2.ohchr.org/english/bodies/crc/index.htm

5 For the Committee’s General Comments, Istiyer//www2.ohchr.org/english/bodies/crc/index.htm

® General measures of implementation for the Cotiwenin the Rights of the Child 2003 No. 5,
CRC/GC/2003/5

" The Paris Principles provide guidelines on thamiimment, demobilization and reintegration of
children associated with armed groups.




effective legal frameworks and enforcem@&fthe Committee provides detailed
advice on the formation and operation of thesetingins in its General Comment
No. 2°

General Comment No. 6, on the treatment of unaceoimep and separated children
outside their country of origin, notes: “Unaccomieanor separated children in a
country outside their country of origin are partaaly vulnerable to exploitation and
abuse. Girls are at particular risk of being tcdéd, including for purposes of sexual
exploitation.”® The Committee emphasizes that the CRC requiréssSia shield
children from trafficking and from sexual and otli@ms of exploitation, abuse and
violence. Necessary measures include identifyiracaompanied and separated
children; appointing guardians for them; regulaniguiring as to their whereabouts;
and conducting information campaigns that are ageogriate, gender sensitive and
in a language and medium that is understandaltheetohild.

Adequate legislation should also be passed andte#emechanisms of enforcement
established with respect to labour regulationstarder crossing: “Risks are also
great for a child who has already been a victinrafficking, resulting in the status of
being unaccompanied or separated. Such childrardhot be penalized and should
receive assistance as victims of a serious hungatsrviolation.” (paras. 50 to 53).
The office of the United Nations High Commissiof@rRefugees (UNHCR) also
highlights the special vulnerability of refugee agylum-seeking children and
discrimination in protection of their rights. Vau® UNHCR guidelines address these
issues (see below, page 28)

The Committee’s General Comment on HIV/AIDS andrigats of the child notes:
“Girls and boys who are deprived of the means ofigal and development,
particularly children orphaned by AIDS, may be sab¢d to sexual and economic
exploitation in a variety of ways, including theceange of sexual services or
hazardous work for money to survive, support teigik or dying parents and younger
siblings, or to pay for school fees. Children wine imfected or directly affected by
HIV/AIDS may find themselves at a double disadvgeta experiencing
discrimination on the basis of both their sociall @sonomic marginalization and
their, or their parents’, HIV status.” The Committeoncludes: “States parties must
take bold action to protect children from sexual anonomic exploitation, trafficking
and sale and, consistent with the rights undeclar89, create opportunities for those
who have been subjected to such treatment to bdraefi the support and caring
services of the State and non-governmental enétigaged in these issués.”

In 2006, the Committee issued a General Commetheright of the child to
protection from corporal punishment and other caredegrading forms of
punishment? The Comment emphasized that eliminating violewk ummiliating

8 The Paris Principles: Principles relating to thet$s of National Institutions, GA resolution 48413
1993.

® The role of independent national human rightsitinsons in the protection and promotion of the
rights of the child, CRC/GC/2002/2

0 Treatment of unaccompanied and separated chittlride their country of origin 2005 No. 6,
CRC/GC/2005/6

1 HIV/IAIDS and the rights of the child 2003 No.GRC/GC/2003/3, para. 36

2 The right of the child to protection from corpopainishment and other cruel or degrading forms of
punishment (articles 19, 28.2 and 37, inter a8)6 No. 8, CRC/C/GC/8
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punishment of children, through law reform and othecessary measures, is an
immediate and unqualified obligation of Statesipartlt noted: “Addressing the
widespread acceptance or tolerance of corporakporent of children and
eliminating it, in the family, schools and othetts®ys, is not only an obligation of
States parties under the Convention. It is alseyaskrategy for reducing and
preventing all forms of violence in societies.” (@& 3 and 22) Prohibiting all
corporal punishment asserts children’s equal tigliull respect for their human
dignity and physical integrity. It also challendgesditional views of children as
objects or possessions, an essential element rhedkenge to sexual exploitation.

The Committee highlights the special vulnerabitifychildren with disabilities in its
General Comment on the rights of children with biikiges: “The Committee has
often expressed grave concern at the growing nuwitehild victims of child
prostitution and child pornography. Children witkabilities are more likely than
others to become victims of these serious crimese@ments are urged to ratify and
implement the Optional Protocol on the sale ofdreih, child prostitution and child
pornography (OPSC) and in fulfilling their obligatis under the Optional Protocol,
States parties should pay particular attentiomegprotection of children with
disabilities, recognizing their particular vulneitag.” =

Optional Protocol on the Sale of Children, Child Postitution and Child
Pornography

Attention to sexual exploitation of children by t@emmittee on the Rights of the
Child has intensified as it has started to exarBitaes’ initial reports under the
Optional Protocol on the sale of children, childgiitution and child pornography.
This Optional Protocol, adopted 25 May 2000, cante force soon after the
Yokohama Congress, on 18 January 2002, three maftérsthe tenth ratification. By
October 2008, it had been ratified by 129 Statée. first report to be considered by
the Committee under the Protocol was that of Nopweay3 June 2005 (3%ession).
By the end of the 49session, in October 2008, the Committee had cereid30
reports under the Optional Protocdl.

The Optional Protocol requires prohibition of tladesof children, child prostitution
and child pornography and obliges States to crii@@&doffering, delivering or
accepting, by whatever means, a child for the pead sexual exploitation of the
child..., offering, obtaining, procuring or providing a kchfor child prostitution ...
[and] producing, distributing, disseminating, imipog, exporting, offering, selling or
possessing ...child pornography” (article 3). It ud#s provisions on jurisdiction
(article 4) as well as extradition (article 5) these criminal offences.

States are required to afford each other “the gsta@easure of assistance” in
connection with investigations or criminal or exiittoon proceedings, including
through treaties or arrangements on mutual legast@sce (article 6). They are also
required to protect the rights and interests ofdchictims and witnesses and to
provide for rehabilitation, access to proceduresetek compensation and prevention
measures to protect children from sexual explaitefarticles 8 and 9). International

3 The rights of children with disabilities, 2006 N&.CRC/C/GC/9, para. 75
14 All documents relating to the reporting procesdarrthe Optional Protocol are at
http://www?2.ohchr.org/english/bodies/crc/index.htm
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cooperation for the “prevention, detection, invgation, prosecution and punishment
of those responsible” (article 10) is also called f

The Optional Protocol has a monitoring mechanisat thquires States to submit an
initial report to the Committee on the Rights a# thhild two years after ratification,
“providing comprehensive information on the measutréas taken to implement the
provisions of the Protocol” (article 12). Thereafieformation on implementation of
the Protocol is to be included in the periodic mpsubmitted to the Committee
under article 44 of the CRC. In cases where thie i@ty is not a party to it but is a
party to the Optional Protocol (i.e. the Unitedt&saof America), the State party is
required to submit reports on the implementatiothefProtocol every five years.

BOX
Rights-based language on abuse and exploitation children

The international legal framework, including in fpaular the Convention on the
Rights of the Child and its Optional Protocol oe #ale of children, child prostitution
and child pornography, provides terminology andrdébns for different forms and
manifestations of sexual exploitation of childr&mce the adoption of these
instruments, the understanding of child exploitats a form of violence against
children has advanced further. A discourse is ddte which emphasizes that sexual
exploitation and abuse of children, in all its ferand manifestations, is a criminal act
under international law. This can be underlinedibiyng rights-based terminology
wherever possible:

* Instead of ‘child prostitution’, use ‘sexual exgégion of children in prostitution’;

» Instead of ‘child pornography’, use ‘sexual ex@dibn of children in
pornography’, and refer to ‘representations of s¢abuse’.

* Instead of ‘child sex tourism’, use ‘sexual ex@tittn of children in travel and
tourism’, and refer to ‘travelling sex offenders’.

END BOX

In January 2002, the Committee adopted guidelioepreparation of initial reports
under the Protocol. These were subsequently rewis8dptember 2006 (after just
twelve reports had been reviewed) to “better unidacsthe kind of information and
data it considers necessary to understand andatgahe progress made by States
parties in implementing their obligations and talgle it to provide them with
appropriate observations and recommendatidhte revised guidelines place more
emphasis on data collection and general measuliegptdmentation. Subsequent
sections concern prevention of the sale of childebiid prostitution and child
pornography; prohibition and related matters; priad@ of the rights of child victims;
international assistance and cooperation; and oghevant provisions of national or
international law. The revised guidelines are sarfislly longer and include a seven-
page annex that elaborates on some issues.

The Concluding Observations of the Committee otmainieports from States Parties
are subdivided into three sections: introductiarsifive aspects and principal areas of

5 Committee on the Rights of the Child, Revised @liiegs regarding initial reports to be submitted
by States Parties under article 12, paragraphtieoDPCS
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concern and recommendations. The first two sestwa generally quite succinct,
welcoming the submission of the report, apprecgatire dialogue with the
governmental delegation and noting the adoptiarleivant laws, programmes and
plans of actions. The majority of the document 8&=uon the areas of concern and
the recommendations.

Although the provisions of the Optional Protoca# &ss precise than those of the
more recent Council of Europe conventions, the Cataeendeavours to ensure that
recent advances and challenges are taken intodawation during the examination of
State party reports. In its Concluding Observatjdhe Committee has begun
requesting that European States ratify the Cowfidurope conventions.

Since the two World Congresses, new legislatiomipiting the sale of children,

child prostitution and child pornography has begopted in many countries. The
Concluding Observations note the need for cleantieins and recommend that
States amend existing legislation or adopt nevslation to bring it into line with the
Optional Protocol. In addition, the Committee hdentified weak legislation, shown
by low rates of identification and prosecution ases. The Concluding Observations
also highlight the difficulties in extraditing apdosecuting crimes committed outside
a State’s territory due to the requirement in m&tgtes for ‘dual criminalit}’ (see
chapter 3, page 39). The Committee systematicatlgmnmends abolishment of this
requirement.

In its Concluding Observations, the Committee ragulpoints to the need for data to
be disaggregated, particularly by sex, region,aagenationality and ethnicity but
also by vulnerable children, socio-economic backgcband children in need of
special protection. The Committee highlights thech® pay particular attention to
vulnerable groups who are at a higher risk of beixgjoited. These include children
living in poverty, children living or working on ¢hstreet, working children, migrant
and foreign-born children, children who are intdigndisplaced, children with
disabilities, children belonging to indigenous giewr ethnic minorities, and children
living in difficult family situations.

The lack of research in States to identify the maatses, nature and extent of the
problem is a common concern. The main root causssxwial exploitation identified
by the Committee are poverty, underdevelopmentcaitdral attitudes. The
Concluding Observations also highlight the neeprévent sale of children, child
prostitution and child pornography by addressinggs@conomic causes, developing
public awareness campaigns and educating parettshéldren on preventing and
reducing the risks of trafficking and sexual exfaton.

Other Core Human Rights Instruments

The treaty bodies monitoring compliance with otbere human rights instruments
also play an important role in monitoring the depehent and implementation of
legislation relevant to the protection of childfeom sexual exploitation. The
Committee on the Elimination of Discrimination agstiWomen (CEDAW), the
Committee against Torture and the Human Rights Citteeregularly welcome or

'8 Meaning the activity must be a crime in both coiestin order to be prosecuted.
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recommend ratification of the Optional Protocothie CRC on the sale of children,
child prostitution and child pornography. CEDAW legpressed concern at criminal
codes that provide for criminalization of women adis in prostitution. Both
CEDAW and the Committee on Migrant Workers exprdssencerns at restrictive
definitions of trafficking in legislation — for eraple, definitions that only cover
trafficking for prostitution, not for other formg sexual exploitation, or that cover
girls but not boys. These committees, along with@mmittee on the Elimination of
Racial Discrimination and the Committee on Econgi8iacial and Cultural Rights,
have all welcomed or recommended the inclusiorational criminal legislation of
child exploitation in prostitution, pornographyxgeurism and trafficking. Some
treaty bodies have made more detailed recommemdatio required legal measures,
including extraterritorial applicatioH.

In December 2000, an Optional Protocol to the Caotiga on the Elimination of
Discrimination against Women came into force. Stalbat have ratified this Optional
Protocol (92 by 2008) recognize the competenceEIDAW to receive complaints
from individuals or groups of individuals allegibgeaches of their rights under the
Convention. This procedure could be used, for examp submit complaints
concerning girls’ rights to protection from sexeaploitation'®

Palermo Protocol

The Protocol to Prevent, Suppress and Punish Tkaify in Persons, Especially
Women and Children, supplementing the UN Converdigeinst Transnational
Organized Crime, was adopted in 2000 and camdante in December 2003. By
August 2008, it had been ratified by 123 Statesamuepted by the European
Community.

The Palermo Protocol contains the first detailed iaternationally binding definition
of “trafficking in persons” and of child traffick@) including for the purpose of sexual
exploitation. “Trafficking in persons” is define@d @he recruitment, transportation,
transfer, harbouring or receipt of persons, by readrihe threat or use of force or
other forms of coercion, of abduction, of frauddeteption, of the abuse of power or
of a position of vulnerability or of the giving eeceiving of payments or benefits to
achieve the consent of a person having control amether person, for the purpose of
exploitation”. The Protocol lists the forms of eaiphtion covered; these include, as a
minimum, “the exploitation of the prostitution ofhers or other forms of sexual
exploitation, forced labour or services, slaverpractices similar to slavery,
servitude or the removal of organs”.

Consent by a victim of trafficking is regarded aslevant where force, deception or
coercion has been used or threatened. The Pragstadlishes that it is sufficient to
know that a child (a person under 18 years) has bssuited and moved for the
purposes of exploitation, including sexual explida, for them to be considered a
victim of trafficking. Thus it must be emphasizéat persons under 18 years old
cannot consent to being trafficked; an apparemseat” is not recognized as a
justification for any form of child exploitation.

" Documents relating to all the UN human rights Tye@odies are at http://www?2.ohchr.org
18 http://wwwz2.ohchr.org/english/law/cedaw-one.htm
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ILO Convention 182 on the Worst Forms of Child Labar

The Convention Concerning the Prohibition and ImiaedAction for the
Elimination of the Worst Forms of Child Labour (IL@onvention 182) requires
States “as a matter of urgency” to prohibit anth&late the worst forms of child
labour, which are defined to include various fowhsexual exploitation. The
Convention came into force in November 2000. Byt&eper 2008, it had been
ratified by 169 States — 90 per cent of ILO MemBetes.

The Convention recognizes the “use, procuring teriwfg of a child for prostitution,
for the production of pornography or for pornogragberformances” as a worst form
of child labour, requiring immediate prohibitionchalimination as a matter of
urgency. The Convention defines a child as anygmesnider the age of 18 years;
there are no exceptions.

The Convention, accompanied by Recommendation 8@, reflects a global
consensus for “immediate and effective measureedare the prohibition and
elimination of the worst forms of child labour amatter of urgency.” Commercial
sexual exploitation is recognized as a categoryarst forms of child labour separate
from the category of slavery-like practices — whietludes trafficking — and separate
from the category relating to the use of childreiilicit activities. This clarifies that
commercial sexual exploitation of children underygars — without exception — is
unacceptable even if not a form of forced labowr @ven if prostitution per se is not
outlawed in a particular country.

The Convention supports the policy and operatiaspkcts of the fight against child
sexual exploitation. It requires ratifying Statesiesign and implement programmes
of action to eliminate it as a priority and establor designate appropriate
mechanisms for monitoring implementation. It alatiscfor time-bound measures for
prevention; support for the removal of childremfrgexual exploitation and their
rehabilitation; ensuring access to free basic ditutar vocational training for all
children removed; identification of children at s risk; and ensuring account is
taken of the special situation of girls.

The Convention also calls for international coofieraor assistance in efforts to
ensure the effective implementation of its provisioincluding support for social and
economic development, poverty eradication and dducanternational cooperation
is of particular significance to those worst forafichild labour that are transnational,
such as the trafficking of children for the purpo$sexual exploitation.

Under the ILO Constitution, Member States havesfwrt every two years on the
application of conventions to which they are pattiacluding the “Worst Forms of
Child Labour” convention. In relation to Conventi®82, ILO’'s Committee of
Experts on the Application of Conventions and Rem@mdations has emphasized in
its comments to States that they must take thessacg measures to prohibit and
criminalize the use of a child up to the age ofdi8rostitution or pornography,
irrespective of the age of consent in the Stateis'f

1%1LO CEACR, 2007, 78 session
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Optional Protocol on Children in Armed Conflict and Related Resolutions

In the period since the Yokohama Congress, a seOptidnal Protocol to the CRC,
on the involvement of children in armed conflichshcome into force. The intensified
risk of sexual exploitation for children affecteg &med conflict, and in particular of
children recruited into armed forces, was highkghin the Graga Machel 1996
report,Impact of Armed Conflict on Childréfi The report included 12 country
studies on sexual exploitation of children in diioras of armed conflict and specific
recommendations for dealing with this problem. 7, the UN Secretary-General
appointed a Special Representative for Childrenfemnaed Conflict. (The current
Special Representative, Ms Radhika Coomaraswang agpointed in 2006.)
Successive Special Representatives have continugdtlight the horrific
exploitation, including sexual exploitation, of [chien recruited into armed forces or
affected by situations of armed conflict.

The increased visibility of these issues has leal $accession of Security Council
resolutions. The first — resolution 1261 (1999)frmed the protection of children as
a peace and security issue and initiated the pssiye consideration of children in
armed conflict by the Council. In resolution 1329Q1), the Security Council
recommended that the Secretary-General list pag@siting and using children in
armed conflict. In 2003 the Council called on pestio prepare and implement
concrete, time-bound action plans for the cessati@il violations against children.
Action plans now provide a mechanism to engageqsairt practical steps to fulfil
their obligations in regard to children as a resetitlesolution 1460 (2003). The
Council has established a monitoring and reportieghanism and the Working
Group on Children and Armed Conflict in resolutibéil2 (2005). By August 2008
the Working Group had considered 19 country repantking specific
recommendations and public stateméhts.

The Optional Protocol to the Convention on the Rigif the Child on the
involvement of children in armed conflict was admptn May 2000 and came into
force in February 2002. By September 2008, it reehbaccepted by 122 States. The
Protocol requires ratifying States to ensure tlogperson under the age of 18 is
recruited compulsorily into their armed forces amdtake all feasible measures” to
ensure that under 18-year-olds in the armed fatoesot take a direct part in
hostilities. States must also take all feasiblesuess to prevent children under 18
from being recruited and used in hostilities by edngroups. The Committee, in
Concluding Observations on States’ reports, raleep concerns about the
recruitment of children, mostly girls, as sex skaad recommends appropriate
treatment and rehabilitation for victims under&eti39 of the Convention and article
6 of the Optional Protocdf.

Rome Statute of the International Criminal Court

20 UN General Assembly, A/51/306

2L For all Security Council documents, see http://mumorg/Docs/sc/index.html

22 For all documents relating to the Optional Protaochildren and armed conflict, see
http://iwww?2.ohchr.org/english/bodies/crc/index.htm
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The prosecution of crimes against children has mo@ significantly in the period
since Yokohama. The International Criminal Cous peovided a vital tool to
address impunity by codifying grave violations agaichildren, including widespread
and systematic sexual abuse, as crimes againstriityraad as war crimes. Ugandan
and Congolese commanders have been charged withtigg and using children in
hostilities, including for sexual purposes.

The Rome Statute of the International Criminal Goarlopted in 1998, came into
force in July 2002, having jurisdiction over wainees and crimes against humanity.
By September 2008, it had been ratified by 107eStdrticle 7 states: “For the
purpose of this Statute, ‘crime against humanitgams any of the following acts
when committed as part of a widespread or systeratack directed against any
civilian population, with knowledge of the attack:

* Enslavement [(7)(1)(c)], which means [(7)(2)(c)étexercise of any or all of
the powers attaching to the right of ownership @veerson and includes the
exercise of such power in the course of traffickimgersons, in particular
women and children;”

* “Rape, sexual slavery, enforced prostitution, fdrpeegnancy, enforced
sterilization, or any other form of sexual violerafecomparable gravity;”
[(MD)O)];

* “War crimes” means inter alia [(8)(2)(b)(xxii)]: ‘@nmitting rape, sexual
slavery, enforced prostitution, forced pregnansydefined in article 7,
paragraph 2 (f) enforced sterilization, or any ofieem of sexual violence
also constituting a grave breach of the Geneva @uins.”

The Court’s outreach programmes have included spgai over 4,500 pupils in
Uganda in 2008, making presentations on the mamdake Court and giving special
emphasis to the Court’s position on the non-prasecwf persons below the age of
18 who are alleged to have committed crimes, anh@mole children can play before
the Court?®

Hague Convention on Intercountry Adoption

The Hague Convention on Intercountry Adoption isigieed to ensure that inter-
country adoption takes place only in the best gy of children and with respect to
the child’s rights as recognized in internatioraV, including the CRC, thus
combating exploitation in adoption. The Conventigas concluded in 1993 and came
into force in 1995. By September 2008 it had bedhresed to by 76 States. It is clear
that the Hague Convention and the Optional Prottictiie CRC on the sale of
children, child prostitution and child pornograpimg mutually supportive.

In fact the Optional Protocol requires States tmicralize “improperly inducing
consent, as an intermediary, for the adoptiondfil in violation of applicable
international legal instruments on adoption” anguiees States to take all appropriate
legal and administrative measures “to ensure thaeesons involved in the adoption
of a child act in conformity with applicable inteional legal instruments” (articles

2 For all documents relating to the Internationah@nal Court, see
http://www.icc-cpi.int/home.html&l=en
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3(1)(c)(ii) and (3)(5). The risks of all forms dbase and exploitation are intensified
for children involved in such adoptions, in partazuwvhere financial gain is the goal
of those involved.

New International Instruments (Since 2001)

The following new international conventions witheneance to combating sexual
exploitation have been adopted and/or have comdante in the period since the
Yokohama Congress:

Protection of Migrant Workers

The International Convention on the Protectionhef Rights of All Migrant Workers
and Members of their Families establishes inteonati standards for protection of the
human rights of migrants. It also prohibits theomirbeing held in slavery or
servitude or subjected to forced labour, whichudels forms of sexual exploitation of
children. It was adopted in 1990, came into forc2003 and by September 2008 had
been ratified or acceded to by 39 States. The Cteenestablished to monitor
implementation of this Convention started to exafitates’ initial reports in 2006.
By September 2008, it had examined six reportgsi@oncluding Observations the
Committee has generally urged States to step upefierts to counter migrant-
smuggling and trafficking in persons, especiallywem and children.

Rights of Persons with Disabilities

Research in States in various regions, highlightethe Committee on the Rights of
the Child, has suggested that children with dig#dslare particularly vulnerable to
sexual exploitation and abuse. The Convention erRilghts of Persons with
Disabilities, adopted by the General Assembly ic&eber 2006, provides specific
obligations to protect children with disabilitie®fn all forms of violence and
exploitation. The Convention came into force in M2f)08 and by September 2008
had been ratified by 40 States. Article 16 requBtses parties to “take all
appropriate legislative, administrative, socialjeational and other measures to
protect persons with disabilities, both within andside the home, from all forms of
exploitation, violence and abuse, including theinder-based aspects”.

States Parties are also required to take all apiptepmeasures to prevent all forms of
exploitation, violence and abuse by ensuring, iatiex, appropriate forms of

gender- and age-sensitive assistance and supp@eifeons with disabilities and their
families and caregivers. This includes provisiomnddrmation and education on how
to avoid, recognize and report instances of exatioin, violence and abuse. States
must ensure that protection services are sensdigge, gender and disability status
and that all facilities and programmes designesktoe persons with disabilities are
effectively monitored by independent authorities.

States must also take all appropriate measura®togte the physical, cognitive and

psychological recovery, rehabilitation and socehtegration of persons with
disabilities who become victims of any form of eoition, violence or abuse “in an
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environment that fosters the health, welfare, ssdpect, dignity and autonomy of the
person and takes into account gender- and agefispeseds”.

States must put in place effective legislation palities, including legislation and
policies focused on women and children, to endwuaeinstances of exploitation,
violence and abuse against persons with disakilire identified, investigated and,
where appropriate, prosecuted.

Protection from Enforced Disappearance

The International Convention for the ProtectiorAtifPersons from Enforced
Disappearance was adopted by the General AssemB06. The Convention will
come into force following ratification or accessioyn 20 States; by September 2008,
it had been ratified by five States. Upon ratificat States parties commit to
criminalize all forms of enforced disappearancdiche 25 requires measures to
prevent and punish the wrongful removal of childoénlisappeared persons or the
tampering with documents giving their true identityhere these children have been
adopted, States must have legal provisions in ptaceview and to annul the child’s
adoption or placement if it originated in an enémdisappearance and if it is in the
child’s best interests to uphold their rights tendty; the child’s views must be given
due weight. Among the many risks associated witbreed disappearance, including
when it is combined with illegal inter-country adiomp, is that of sexual exploitation.
Notably, the new International Convention, like @RC, gives weight to the
participation of children in proceedings affectthgm.

Developments in Regional Human Rights Instruments
Africa

The African Charter on Human and Peoples’ Righteigéed 1981, entered into force
1986) is a general instrument requiring Stateetwstire the elimination of every
discrimination against women and also to ensurethtection of the rights of the
woman and the child as stipulated in internatiaieallarations and conventions”
(article 18).

The African Charter on the Rights and Welfare ef @hild was adopted in 1990, one
year after the CRC. It entered into force in 1988 by September 2008 had been
ratified by 43 States. It defines the child as gyarson below the age of 18 without
exception (the CRC adds “unless, under the lawiegdge to the child, majority is
attained earlier”). Article 27 requires States holertake to protect the child from all
forms of sexual exploitation and sexual abuse arpghiticular to take measures to
prevent:

“(a) the inducement, coercion or encouragementatfila to engage in any sexual
activity;

(b) the use of children in prostitution or othexws& practices;

(c) the use of children in pornographic activitiperformances and materials.”

It also requires that “Child marriage and the hib@bof girls and boys shall be
prohibited and effective action, including legigtat shall be taken to specify the
minimum age of marriage to be 18 years and makstragion of all marriages in an
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official registry compulsory” (article 21(2)). Adlie 29 requires States to take
appropriate measures to prevent “abduction, treecfalor traffick in children for any
purpose or in any form, by any person includingep#s or legal guardians of the
child”. The monitoring body for the Charter, therishn Committee of Experts on the
Rights and Welfare of the Child, has adopted Rofd3rocedure and Guidelines for
Initial Reports. In November 2008 it starts to exaarStates’ reports under the
Charter.

The African Youth Charter (defining ‘youth’ as eyene between the ages of 15 and
35) was adopted in 2006 and by February 2008 hed taified by three States. It
requires States to enact and enforce legislatigmdtect girls and young women from
all forms of violence, including sexual exploitatio

Europe: Council of Europe

The Council of Europe, an inter-governmental orgation with 47 Member States,
has adopted two groundbreaking conventions. Thewo open for accession by
non-Member States that participated in their elation and by other States under
certain conditions. These are the Council of Eut@pavention on Action against
Trafficking in Human Beings (in force 2008) and tBenvention on the Protection of
Children against Sexual Exploitation and Sexual #&b(adopted 2007; not yet in
force; it will come into force following ratificatn by five states including at least
three Member States of the Council of Europe).dditzon, the Convention on
Cybercrime, which came into force in 2004, providpscial measures to combat
child pornography involving use of a computer systé

Because of their international significance asmiost detailed instruments defining
standards for combating sexual exploitation anifitkang of children, these recent
Conventions are summarized in detail below.

Convention on CybercrimeThe Council of Europe Convention on Cybercrime was
adopted in 2001, came into force in 2004 and byte®ealper 2008 had been ratified by
23 States including one non-Member State, the distates of America. Although
developed by the Council of Europe, the Convenitieneasingly serves as a global
guideline for preparation of national legislatiordaas a framework for international
cooperation against cybercrime, including to condeaiual exploitation of children.
The Convention defines child pornography as encasipg pornographic materials
that visually depict: a minor engaged in sexualplieit conduct, a person appearing
to be a minor engaged in sexually explicit condurat realistic images representing a
minor engaged in sexually explicit conduct. Thardebn is thus not limited to
materials involving a real child but encompassetenals such as cartoons and
digitally created imagery.

The Convention prohibits various acts related itdgbornography in the context of
computers. This includes possession of child paauy in a computer system or on
a computer data storage medium (article 9(1)(ej)tha procuring of child
pornography through a computer system for onesdtircanother person (article

24 For all documents relating to the Council of Ewwa@md its conventions, see <www.coe.int/>.
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9(1)(d)). However, States parties may reserve tight not to criminalize these
conducts (article 9(4)).

The 2007 Council of Europe Convention on the Ptair®f Children against Sexual
Exploitation and Sexual Abuse (see below and ch&teage 39) includes a
definition of child pornography and calls on Stgpesties to criminalize the
production, offering/making available, distributibmnsmitting, procuring and
possession of child pornography. The Conventionireq States parties to
criminalize the possession of child pornographyhweservations possible only for
virtual materials that do not involve a real chaldinvolving children who have
reached the age of consent and the images areqawdimd possessed by them with
their consent for their own private use (Articlg20, thus narrowing the exemptions
from criminalization allowed in the Convention aggti Cybercrime.

The important procedural and international co-ofp@nameasures contained in this
Convention also apply to other criminal offencemadgtted by means of a computer
system and to the collection of evidence in eledtréorm of criminal offences,
including offences of sexual exploitation of chddr

Convention on Action against Trafficking in Human &ngs: This Convention was
adopted in 2005 and entered into force on 1 Fepr2@08; it has already been signed
by 40 Member States, 18 of whom have ratifiett is open for signature by those
non-member states of the Council who participateitsielaboration and to other
States, subject to approval by States parties to it

The Convention uses as a starting point the Pal&mtwcol and its definitions,
including of child trafficking, and takes accoufitobher international legal
instruments. It seeks to strengthen the proteqiomided by those instruments and to
raise the standards in them. In particular, thev@ntion recognizes trafficking in
human beings as a violation of human rights andgsl@a special focus on assistance
to victims and protection of their rights. It aggdito all victims of trafficking: girls,
boys, women and men. A child-sensitive approachflected throughout the
Convention, and special measures are required waiittren are victims of

trafficking (for a detailed list, see chapter 3gea87)

It establishes an independent monitoring mechartisenGGroup of Experts against
trafficking in human beings (GRETA). This is compd®f independent experts
whose task is adopting a report and conclusioresagh State party’s implementation
of the Convention. Another more political body, themmittee of the Parties, is
composed of representatives of States partieet@tmvention (both Member States
and non-members of the Council of Europe). It magpa recommendations
addressed to a party on the basis of GRETA's regattconclusions concerning the
follow-up measures to be taken.

Convention on the Protection of Children against:X@&l Exploitation and Sexual
Abuse:This very recent Council of Europe Convention i thost comprehensive
instrument so far adopted to combat sexual abusexploitation. It builds on
existing international instruments and takes actotinew challenges. It is open for
ratification not only by the 47 Member States & @ouncil but by other States that
participated in its elaboration: Canada, the Hadg Slapan, Mexico and the United
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States. Other states can accede to it with unarsroonsent of the parties to it
(articles 45 and 46). By September 2008, the Carmmeihad been signed by 29
States; several States have indicated they will/riashortly. It will come into force
following the fifth ratification (at least three tife five must be by Council of Europe
Member States).

The Explanatory Memorandum to the Convention ntitesavailable data suggest
that the majority of sexual abuse against childsesommitted within the family, by
persons close to the child or by those in the &h#dcial environment. It is for this
reason that the scope of the Convention covefsratis of sexual abuse and
exploitation.

The purposes of the Convention, set out in Chdptee to:

» Prevent and combat sexual exploitation and sexuseof children;

» Protect the rights of child victims of sexual exfdtion and sexual abuse;

* Promote national and international cooperationregjaexual exploitation and
sexual abuse of children.

Chapter Il covers preventive measures, with theadvebligation on States to “take
the necessary legislative or other measures teptall forms of sexual exploitation
and sexual abuse of children and to protect childfEhere are provisions on the
recruitment, training and awareness-raising of fgegorking in contact with
children; education for children and for the gehprtablic; preventive intervention
programmes or measures for both offenders and f@iteffenders; and requirements
to encourage the participation of children in teeelopment and implementation of
policies, programmes and other initiatives and &dsencourage participation of the
private sector, the media and civil society.

Chapter Il requires coordination on a national kwdl level between involved
agencies. It requires States to set up or desigmdépendent national or local
institutions to promote children’s rights, with sfiec resources and responsibilities
and also mechanisms for relevant data collection.

Chapter IV covers protective measures and assistandctims, with provisions on
reporting, helplines and assistance to victims, @ndpter V requires that
programmes or measures aimed at preventing or nzimigithe risks of repeated
offences of a sexual nature against children beeraadilable to all those subject to
criminal proceedings and/or convicted of any ofaffences covered by the
Convention as well as to those who fear they mayroit such offences. Programmes
must be developed or adapted to meet the develdphrereds of children who
sexually offend, including those below the agerohinal responsibility, to address
their sexual behavioural problems.

Chapter VI defines in detail the conduct that mbestriminalized, building on
definitions in existing instruments and coveringwsd abuse, child prostitution, child
pornography (including the new offence of accessimifgl pornography online),
corruption of children through intentionally caugithem to witness sexual abuse or
activities, solicitation including ‘grooming’ thrgin the Internet (solicitation of
children through the Internet for purposes of seabase) and aiding or abetting the
offences in the Convention or attempts to comnatdffences. The Convention is
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covered in more detail in chapter 2 as it provigesnvaluable guide for framing of
effective and appropriate national legislation \aide.

In chapter X the Convention establishes a Commdtebe Parties, consisting of
representatives of various Council of Europe bodga monitoring mechanism. Its
tasks include facilitating “the collection, analysind exchange of information,
experience and good practice between States t@uaheir capacity to prevent and
combat sexual exploitation and sexual abuse oficnt'.

European Convention and Court of Human Right$he European Convention on
Human Rights (1950) guarantees a number of righddl individuals under the
jurisdiction of States parties. It also sets upueoBean Courdf Human Rights, which
controls compliance with its provisions by Stated eeceives applications from
victims of a violation. Victims of violence or sesdltabuse may invoke, among others,
articles 3 and 8 of the Conventidirticle 3, protecting all individuals from tortue
inhuman or degrading treatment or punishment, isrequalified right from which
ratifying States are not permitted to derogateicket3, the right to respect for
“private and family life”, covers less serious iriegences in personal dignity and
physical integrity. Such interferences can be fiestiby the ratifying State — for
example, if deemed necessary in a democratic ydoethe protection of others’
rights or the prevention of crinfé.

In the case oK and Y v. the Netherland®6 March 1985, Series A no. 91), the Court
of Human Rights referred for the first time to at8ts positive obligations under
article 8 of the Convention to protect minors agasexual abuse in an effective
manner. The applicants were a 6-year-old girl wi#gntal disabilities who had
suffered sexual abuse and her father. Neither cahtaw nor civil law in the
Netherlands allowed the girl or her father to bramgaction against the perpetrator.
The Court found that it was the State’s obligatomprovide for the possibility to

bring the case before the criminal courts.

In the case oM.C. v. Bulgaria(no. 39272/98, ECHR 4 December 2003), concerning
the rape of a girl aged 14 by two young men, therQweent a step further. Bulgarian
criminal law only protected victims of rape who haftered strong resistance against
the perpetrator. In the caseMfC, the girl had opposed but not physically resisted.
The Court found violations both of article 3 antce 8, stating “the member states’
positive obligations under Articles 3 and 8 of @@nvention must be seen as
requiring the penalisation and effective prosecutibany non-consensual sexual act,
including in the absence of physical resistancéhbyvictim” (§166).

In E. and others v United Kingdo(\°® 33218/96, judgement 26.11.2002), a case
involving child sexual abuse within the family, tBeurt stated: “The test under
Article 3 however does not require it to be shohat tbut for’ the failing or omission
of the public authority ill-treatment would not lekappened. A failure to take
reasonably available measures which could haveahadl prospect of altering the
outcome or mitigating the harm is sufficient to agg the responsibility of the State.”
Thus all viable steps must be taken to prevenathese or exploitation of children.

5 All judgements of the European Court are availalettp:/hudoc.echr.coe.int/hudoc/
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Wherever possible the Court has given weight tonered to protect child victims of
sexual exploitation or abuse, which it sees agitineate reason for the State to
reduce the perpetrators’ rights. For example, im ¢ases against ltaly, the Court
found no violation of defence rights in proceedimdgere sexual abusers were
convicted on the basis of, in the first case, chitdnterviewed by a judge and a child
psychologist, and in the second case, video anit aedording of a child witness.
This was despite the fact that, under article Grm#ants are entitled to examine or
have examined witnesses against thAotérdi and others v. ItaJyN°. 30598/02;
decision 20.1.2005 ar®N v. Italy N° 34209/86, Judgement 2.7.2002). Complaints
against inclusion on a sex offender register hés@ laeen dismissed by the Court (

v UK, N° 22506/05, decision 4.1.2006 aAdamson v. UKN® 42293/98, decision
26.1.99).

European Social Charter and Revised Social Chart€éhe European Social Charter
provides (article 7) that children have the righspecial protection against physical
and moral danger to which they are exposed. Arfi¢léncludes children’s right to
social, legal and economic protection. Article J{i§) states that governments shall
take all appropriate and necessary measures ddsigmpeotect children and young
persons against negligence, violence or exploitatio

The monitoring body for the Social Charter, thedpgran Committee of Social
Rights, has interpreted these provisions as inetuthe right of children to protection
against all forms of sexual exploitation, in pautar from involvement in the “sex
industry”. The Committee has established defingiéor child prostitution, child
pornography and trafficking of children for sexparposes. All these forms of
exploitation should be criminalized according te @ommittee. In this respect, it is
not necessary for a party to adopt a specific nobaeiminalization of the activities
involved. Rather it must ensure that criminal pestiags can be instituted in respect
of these acts. Furthermore, States must crimin#tieelefined exploitative activities
with all children under 18 years of age irrespexti¥ lower national ages of sexual
consent. Child victims of sexual exploitation sktbnbt be prosecuted for any act
connected with this exploitation. The Committee &ls® taken into account the
evolution of technology; States parties must adogasures in law and in practice to
protect children from their misus.

Europe: European Union

New Framework DecisionsThe Council of the now 27 Member-State European
Union has adopted a succession of binding ‘FramleWercisions’ on, or relevant to,
combating sexual exploitatidh.The 2001 Framework Decision on the standing of
victims in criminal proceedings provides a varietyights for victims, including
victims of sexual exploitatioff The 2002 Framework Decision on combating
trafficking in human beings notes that child victiorf trafficking are entitled to

special assistance. However its provisions areice=d to special protection measures
in legal proceeding®,

% For details of the work of the European Commitie8ocial Rights, see
<www.coe.int/T/E/Human_Rights/Esc/

"'For EU Framework Decisions, see http://eur-lexopareu/en/legis/index.htm.
28 2001/220/JHA.

29 2002/629/JHA.
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In 2004, the Framework Decision on combating theisgkexploitation of children
and child pornography was adopf@dts purpose is to harmonize the legislative and
regulatory provisions of the EU Member States camaog police and judicial
cooperation in criminal matters with a view to catbg trafficking in human beings,
the sexual exploitation of children and child pagraphy. It requires Member States
to criminalize certain behaviours and provide f@oammensurate level of maximum
penalties, including imprisonment, for the moreaes offences related to these
offences. The offences linked to sexual exploitatelate to prostitution and use of
force/threats or a position of trust/authority $exual relations. Offences related to
child pornography are criminalized whether or &yt involve the use of a computer
system. In addition, instigation, aiding, abettargl attempts related to these offences
must be criminalized. The Framework Decision stHtasextraterritorial jurisdiction
shall be put in place by virtue of the principle‘atit dedere aut judicafdextradite

or prosecute), and that the victims shall be careid particularly vulnerable in
criminal proceedings. This refers to the 2001 Fraor& Decision on the standing of
victims in criminal proceedings, noted above.

When there is a need to protect a victim from gjw@vidence in open court, the court
may decide that the victim can testify in a marprewiding protection. States must
encourage personnel involved in proceedings or iwgrwith victims to receive
special training, in particular regarding the magherable groups. The European
Commission issued a report on implementation oFtaenework Decision on sexual
exploitation in 2007 (see chapter 4, page 59).

In 2004, a Council Directive was issued encouragfireggranting of residence permits
to third-country nationals who are victims of tielking or who have been the subject
of an action to facilitate illegal immigration, amdho cooperate with the competent
authorities™

In 2005, the European Commission issued its Comeation on “Fighting
trafficking in human beings — an integrated applnoaed proposals for an action
plan” 3 This notes that further attention to and researctrafficking in children
within Europe are needed. It states that EU insitig and Member States should
ensure that the EU anti-trafficking policy refleetghild-rights approach based on
globally recognized principles, in particular ther@ention on the Rights of the
Child. Such an approach must therefore apply topgmngon below the age of 18.
Coordination with the Council of Europe Action Pragime on Children and
Violence (2006-2008) should also be ensured.

The Americas

Inter-American Human Rights SystemEhe Inter-American Convention on the
Prevention, Punishment and Eradication of Violeamgainst Women was adopted by
the OAS General Assembly in 1994 and has beenedficceded to by 32 States.
Developed by the Inter-American Commission of Woptea Convention requires

%0 2004/68/JHA.
31 2004/81/EC of 29 April 2004
2 COM(2005) 514 final
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States to give special attention to women “of miage” and addresses violence in
both public and private spheres.

The Inter-American Convention on International Ticain Minors, adopted in 1994,
entered into force in 1997. It is a comprehensigtrument aiming at protecting
minors’ rights through appropriate mechanisms amaraness. The Convention
requires that States parties designate one or ceorteal authorities to oversee both
criminal and civil matters related to the interpatl traffic in minors. They must
provide mutual assistance in judicial and admiatste proceedings, the taking of
evidence, any other procedural steps related ticpkar cases and establishing
mechanisms for exchange of information among Staees.

South Asia: South Asian Association for Regional Gaperation

Convention on Preventing and Combating Trafficking Women and Children for
Prostitution: In 2002 members of the South Asian AssociatiorRegional
Cooperation (SAARC) signed this Convention — thst fiegional treaty dealing
specifically with trafficking. The Convention carimgo force on 15 November 2005
and by September 2008 had been ratified by alt S§ARC Member States. It
requires criminalization of trafficking. The Convem does not reflect the Palermo
Protocol’s definitions of trafficking and child ffecking. It defines trafficking as “the
moving, selling or buying of women and children flee purpose of prostitution
within and outside a country for monetary or otb@nsiderations with or without the
consent of the person subjected to traffickingal#o defines “persons subjected to
trafficking” as “women and children victimized arrted into prostitution by the
traffickers by deception, threat, coercion, kidnagpsale, fraudulent marriage, child
marriage or any other unlawful means.” Prostitui®defined in the Convention as
the “sexual exploitation or abuse of persons fane®rcial purposes” (article 1(2)).

The trafficking focus of the Convention is thusilied to women and children who
are trafficked for the purpose of sexual exploitatin prostitution. Notably, even
though the Convention refers to children, the Sédia countries in practice tend to
neglect trafficking of boys for sexual exploitatianen implementing law and policy
responses to trafficking at national le¥&l.

Article 2 stipulates that its purpose is to promateperation in order to prevent,
prohibit and suppress the trafficking of women ahiddren; to repatriate and
rehabilitate victims of trafficking; and to prevehe use of women and children in
international prostitution networks, particularijhe@re SAARC countries are the
countries of origin, transit or destination. Then@ention lists State obligations for
the prevention and prosecution of trafficking amodt@ction of victims.

The Convention’s definition of trafficking encomas trafficking both within and
between countries. It covers both prevention anteption mechanisms that,

although limited in their scope, have the capaitgafeguard and/or restore the rights
of trafficked persons and those vulnerable toittkiifig. Article 8 covers several
preventive measures including sensitizing law exdorent agencies and the judiciary

% ECPAT, Global Monitoring Reports on the statusction against commercial sexual exploitation of
children: Sri Lanka, 2006, p. 23, Pakistan, 2008(p.Bangladesh 2006 p. 24, India 2006 p. 24
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to trafficking issues; undertaking bilateral cogg&mn measures; exchanging
information between State Parties; supervising eympént agencies that recruit
women and children; focusing prevention and devalaqt initiatives on known
trafficking source areas; and promoting awarenes$ise media, including the
harmfulness of projecting negative images of women.

Article 9 outlines the obligations of States inaefjto care, treatment, rehabilitation
and repatriation of trafficked persons. The Connentegrettably does not contain
special measures for responding to child victimsafficking. It does not elaborate
on the provision of legal assistance (and most neesndf SAARC do not recognize
trafficked persons’ right to legal assistance), des it mention issues relating to the
protection of witnesses in court. It also doesmention that repatriation should be
volunt%Arly and should be based on the safety dfrétificked person and their

family.

Convention on Regional Arrangements for the Promanti of Child Welfare in

South Asia:This Convention was signed by the governments oigialesh, Bhutan,
India, the Maldives, Pakistan and Sri Lanka in d3ay2002, by Nepal in 2005 and by
Afghanistan in 2007. Article 4.3(a) affirms thatfts parties shall ensure that
appropriate legal and administrative mechanisnsaksafety nets and defences are
always in place to protect the child from any favhdiscrimination, abuse, neglect,
exploitation, torture or degrading treatment, ickiihg or violence.

Article 5(d) outlines State obligations to streregtirelevant SAARC bodies dealing
with child welfare in order to formulate and implent regional strategies and
measures for prevention of inter-country abuseexqdoitation, including the
trafficking of children for sexual, economic or etlpurposes. This Convention
applies to trafficking for all purposes, includifay sexual exploitation. It makes clear
connections with the Convention on the Rights ef@hild and addresses children’s
survival, protection, development and participatignts. It also underscores States’
obligation to uphold the best interests of thedchs a principle of paramount
importance in all actions concerning children (iticée 3.1, 3.3, and 3.4).

Global Commitments to Legislate against Sexual Expltation

The Declaration of the first World Congress caliedcriminalizing commercial
sexual exploitation and other forms of sexual exatimn of children, condemning
and penalizing all those offenders involved, whetbeal or foreign, while ensuring
that child victims are not penalized. States weged to review, revise, implement
and enforce laws. The Global Commitment followihg ¥okohama World Congress
repeated this call in 2001.

Since then, States have made further strong conentsrio action. In 2002, the
outcome document of théN General Assembly Special Session on Children
called for a global movement to create ‘A Worldféit Children’. One objective is to
protect children “against any acts of violence,ss)exploitation and discrimination”.
In the detailed Plan of Action, States resolvegrtiect children from all forms of

% Coomaraswary and Satkunanathan (IL@)ti-child trafficking legislation in Asia: a sioantry
review 2006p. 15
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sexual exploitation, including paedophilia, trakiieg and abduction, and to end
impunity for all crimes against children.

States committed themselves to implement detatlategies and actions to eliminate
trafficking and sexual exploitation of children.iglincluded pledges “to criminalize
and penalize effectively, in conformity with allegant and applicable international
instruments, all forms of sexual exploitation aeggl abuse of children, including
within the family or for commercial purposes, chiobstitution, paedophilia, child
pornography, child sex tourism, trafficking, théesaf children and their organs and
engagement in forced child labour and any othanfof exploitation, while ensuring
that, in the treatment by the criminal justice systof children who are victims, the
best interests of the child shall be a primary meration”. (A/S-27/19/Rev.1, para.
44.40-47).

In 2005, in theVorld Summit Outcome, States expressed their “dismay at the
increasing number of children involved in and atiéelcby armed conflict, as well as
all other forms of violence, including domestic leioce, sexual abuse and
exploitation and trafficking. We support cooperatymlicies aimed at strengthening
national capacities to improve the situation ofsthehildren and to assist in their
rehabilitation and reintegration into society”. t8eacommitted themselves to respect
and ensure the rights of all children without dimination (A/RES/60/1, paras. 141-
142).

Successive resolutions on the rights of the chilopéed by thé&JN General
Assemblyand by theCommission on Human Rightgand since 2006 by its
successor body, tHduman Rights Council) have added detail to these commitments
to prohibit and eliminate all forms of sexual extdtion of children and to protect
children from all forms of violence. (See text et8ons on prevention and

eradication of the sale of children, child prosidn and child pornography in the

most recent resolutions: General Assembly, A/RESAPR, 22 February 2008;

Human Rightouncil, AHRC/RES/7/29, 28 March 2008.)

In 2007, during its 51 session, th€ommission on the Status of Womeronsidered
the elimination of all forms of discrimination amiblence against the girl child as its
priority theme. The agreed conclusions urge govemisito “take all appropriate
measures to strengthen legal frameworks, incluttiegeview and amendment of
existing legislation, the enactment of new laws lhecessary, developing adequate
programmes and formulating appropriate policiegrevent, prosecute and punish all
cases of violence against girls, including threditsuch acts, coercion or arbitrary
deprivation of liberty, whether occurring in pubdc private life, and in particular
physical, sexual, and psychological violence, wherét occurs, within or outside the
family...”. (E/2007/27)

The Commission also highlighted the importancehefrole of men and boys, urging
governments to encourage and support men and bagke an active part in
preventing and eliminating all forms of violencelancourage understanding among
men and boys of how violence harms girls, boys, a@nd men and undermines
gender equality.
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UN Secretary-General’s Study on Violence against Gldren

The report of this Study, submitted to the UN Gah&ssembly in October 2006,
provides a set of overarching recommendationsk{egdelow) relevant to
preventing and responding to all forms of violeagainst children, including sexual
exploitation?5 More detailed recommendations address violencesigzhildren in
the various settings of their lives — home and kgnschools, care and justice
systems, the workplace and the community. Thistivagirst comprehensive, global
report on violence against children and the firlst &kercise of this kind to aim at the
systematic involvement of children. Children playedactive role in the nine
regional consultations held as part of the studygetbping recommendations and
declarations.

The Study’s key message is that no violence agahiktren is justifiable and all
violence against children is preventable: “Evergisty, no matter its cultural,
economic or social background, can and must stopnee against children. This

does not mean sanctioning perpetrators only, lmutires transformation of the
‘mindset’ of societies and the underlying econoamd social conditions associated
with violence.” States are urged to prohibit alifis of violence against children,
including sexual violence, with a deadline of 200Be need for States to actively
engage with children and respect their views iragfiects of prevention, response and
monitoring of violence against them is highlightezether with the creation of
child-friendly reporting systems and services.

BOX
Summary of recommendations, Report of the Independe Expert for the United
Nations Study on Violence against Children

. Strengthen national and local commitment anidagct

. Prohibit all violence against children;

. Prioritize prevention;

. Promote non-violent values and awareness-raising

. Enhance the capacity of all who work with anddiaildren;

. Provide recovery and social reintegration sesic

. Ensure participation of children;

. Create accessible and child-friendly reportiygfesms and services;
. Ensure accountability and end impunity;

10 Address the gender dimension of violence agakmkiren;

11. Develop and implement systematic national dali@ction and research;

12. Strengthen international commitment.

WCo~NoOUu~wWNPE

Source: UN General Assembly 2006, A/61/299
END BOX

The Study recommends that States develop an “apatepegal framework that is
consistent with relevant international instrumeand standards; strengthen efforts to
protect all children from trafficking and sexualpdoitation, including through

% For all documents relating to the UNSG’s Studyg, se
http://www.violencestudy.org/IMG/pdf/English.pdf
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bilateral, sub-regional, regional and internaticc@bdperation and in this respect
harmonize legal definitions, procedures and codjuerat all levels”. It argues for
enhancement of prosecution of offenders relatinghital prostitution and child
pornography, including through the review of dorigelstws to abolish the
requirement of “double criminality”, and for prevamg the criminalization of child
victims. It urges States to strengthen effortsaimbsat the use of information
technologies, including the Internet, mobile phoaed electronic games, in the
sexual exploitation of children. It encouragesitifermation and communication
industry to devise global standards for child pcote, undertake research on
protective hardware and software solutions, and fuarldwide education campaigns
on the safe use of the new technologies. It alis fra support to measures to
educate and advise children and their carers dhewtangers and to criminalize and
appropriately penalize those who make, distribpbssess or use child pornography.

The complementarWorld Report on Violence against Childrstates: “The
exploitation of children under 18 in prostitution,child and adolescent pornography
or sex shows, constitutes prima facie violenceregahem”. On enforcement, the
World Reportemphasizes: “Criminal sanctions against the usdiddren for sex,
prostitution or pornography, and against recruitars traffickers of children need to
be vigorously enforced®

The Report submitted to the General Assembly recenas the appointment of a
Special Representative to the Secretary-Generailotence against children, “to act
as a high-profile global advocate to promote préwamand elimination of all
violence against children, encourage internatiandl regional cooperation and
ensure follow-up to the present recommendationafgpl20 et seq). This was taken
up in the 2007 General Assembly resolution on idiets of the child, which
recommended that the Secretary-General appoinea&@prepresentative, “at the
highest possible level, for a period of three ye@h#62/141, paras. 58 et seq). In
October 2008 it appeared the appointment was immhine

New Guidelines and Codes of Conduct

Since the Yokohama Congress, various guidelinesadds of practice have been
adopted by UN or UN-related bodies promoting theettgoment of effective legal
frameworks and enforcement to combat sexual exgtioit of children. These are
summarized, and referred to elsewhere in this paper

Guidelines on Justice in Matters involving Child ®ims and Witnesses of Crime:
The Guideline¥ recognize in the preamble that justice for childims and
witnesses of crime must be assured while safequatte rights of accused persons.
They also recognize that children who are victimg @itnesses are particularly
vulnerable and need special protection, assistandesupport appropriate to their
age, level of maturity and unique needs in ordgrévent further hardship and
trauma that may result from their participatiorthe criminal justice process. In

% World Report on Violence against Childrgp. 245 and 270; see
http://www.violencestudy.org/IMG/pdf/English.pdf

3" Economic and Social Council resolution 2005/20lding on the Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Powern@ml Assembly resolution 40/34, annex.
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addition they note the serious physical, psychalalgand emotional consequences of
crime and victimization for child victims and witsges, in particular in cases
involving sexual exploitation.

The Guidelines note that they cover a field in wHioowledge and practice

are evolving and improving; they are neither inthtb be exhaustive nor to preclude
further development, provided it is in harmony wtitleir underlying objectives and
principles. The Guidelines usefully define “chilehsitive” as denoting “an approach
that balances the child’s right to protection amat takes into account the child’s
individual needs and views”. A child-friendly vessi of the Guidelines has been
produced by UNICEF and the United Nations OfficeDongs and Crime with the
support of UNICEF's Innocenti Research Centre dwednternational Bureau of
Children’s Rights (2007), as guidance for childaenl child professionafs.

Paris Commitments and the Principles and Guidelinas Children Associated With
Armed Forces or Armed Group@007):These cover the disarmament,
demobilization and reintegration of all categoéghildren associated with armed
groups, including those affected by sexual exptioite through recruitment or
otherwise®®

UNICEF Guidelines on the Protection of Child Victisiof Trafficking (2006):
These guidelines are regularly updated, takingéotwsideration new international
standards and good practices. The guidelines $atandards for good practice on
protection of and assistance to trafficked childiEmey are based on international
human rights instruments and look at the proteatiomafficked children from
identification through recovery and integratione$a guidelines should be used
together with other guidelines and tools focusingpoevention. At the national and
regional levels, they provide a platform for dey#hg policies and practices, taking
into consideration local circumstances, constrants resources.

Code of Conduct for the Protection of children froexual Exploitation in

Travel and Tourism(2004)#° This is an industry-driven responsible tourism

initiative in collaboration with ECPAT Internatioh&unded by UNICEF and

supported by the UN World Tourism Organization. TQae of Conduct is an

instrument of self-regulation and corporate soa@aponsibility. It has 600 signatories

(tour operators or other tourist companies) in @éntries. Companies that sign and

adopt the Code commit themselves to:

» Establish an ethical policy regarding commercialsd exploitation of children;

* Train the personnel in the country of origin aral/él destinations;

» Introduce a clause in contracts with suppliergjrejaa common repudiation of
commercial sexual exploitation of children;

» Provide information to travellers by means of aagalkes, brochures, in-flight
films, ticket-slips, home pages, etc;

* Provide information to local “key persons” at thestinations;

* Report annually.

% Seewww.unicef.org/voy/media/Document.dabis is not an official UN document.
%9 See www.un.org/children/conflict/english/parispifies.html
4% Sourcewww.thecode.org
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In 2001 the UN Economic and Social Council adogteblaft resolution on &lobal
Code of Ethics for Tourism The Code was officially recognized by the UN Gahe
Assembly in December 2001 (A/RES/56/212), whemdaoairaged the World
Tourism Organization to promote effective follow-igpthe Code.

(For further information, see Theme Paper on sexxgloitation in travel and
tourism)

Office of the High Commissioner for Human Rights Remmended Principles and
Guidelines on Human Rights and Human TraffickingThese guidelines
(E/2002/68/Add.1 (2002)) assert that: “The humahts of trafficked persons shall
be at the centre of all efforts to prevent and cainttafficking and to protect, assist
and provide redress to victims.” They include Glirde8, on special measures for the
protection and support of child victims of traffioly. This emphasizes that the
particular physical, psychological and psychosdeéam suffered by trafficked
children and their increased vulnerability to exjalion require that they be dealt
with separately from adult trafficked persons imts of laws, policies, programmes
and interventions. The best interests of the ahilt be a primary consideration in
all actions concerning trafficked children.

Child victims of trafficking should be provided Wwitppropriate assistance and
protection, and full account should be taken oirtbpecial rights and needs.
Guideline 8 emphasizes that definitions of trafiinckin children in both law and
policy must reflect their need for special safeggand care, including appropriate
legal protection: “In particular, and in accordamdth the Palermo Protocol,
evidence of deception, force, coercion, etc., ghook form part of the definition of
trafficking where the person involved is a childl5o, children who are victims of
trafficking must not be subjected to criminal prdeees or sanctions for offences
related to their situation as trafficked persons.

ILO-IPEC Guidelines on the Design of Direct ActioStrategies to Combat
Commercial Sexual Exploitation of ChildrenThese guidelines, published in 2007,
offer a simple toolkit for project designers andnagers to select the most
appropriate strategies and actions to combat coniateexual exploitation of
children at the community level. They include ex#&sp‘do’s and don’ts’, and good
practices from IPEC'’s field experience and thatopartners worldwide.

UNHCR guidelines and handbook$JNHCR has produced various guidelines and
handbooks relevant to combating sexual exploitatiochildren who fall within its
mandate. These include:
» Sexual and gender-based violence against refugeasyees and internally
displaced persons: Guidelines for prevention asdarse (2003)
» Handbook for the Protection of Women and Girls @00
* Guidelines on Determining the Best Interests ofGhdd (2008).

In relation to the link between trafficking andugée status are th&uidelines on
International Protection No. 7: The applicationfoficle 1A(2) of the 1951
Convention and/or 1967 Protocol Relating to théuStaf Refugees to Victims of
Trafficking and Persons at Risk of Being Traffidk€2006).
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CHAPTER 3. TRANSLATING HUMAN RIGHTS
OBLIGATIONS INTO NATIONAL LEGISLATION

International human rights obligations require phetection of children from all
forms of sexual exploitation, as set out in chafteChapter 3 addresses how these
international obligations should be translated gffective and enforceable national
legislation, while respecting all the rights ofldhiictims.

During the period since the Yokohama Congress,rpssghas been made in
consolidating the framework of international lavhi§ includes further development
of definitions and inclusion of new offences to dmahthe various forms of sexual
exploitation. The task sometimes appears unendimgn the horrific ingenuity of
adults in devising new ways of exploiting childsaxually. These now include the
use of the Internet and other new communicationiafiedmation technologies,
including to ‘groom’ children and the increasin@lghl mobility of the exploiters.

Preparatory meetings for World Congress Il haveleasized the need to focus more
effectively on reducing the demand for sexual exalmn by attention to those who
are the exploiters of children in child prostitutiand the consumers of child
pornography. In his 2006 report, the Special Ragporon the sale of children, child
prostitution and child pornography focused on #sei¢ of demand for sexual services
deriving from exploitation. The report pointed ¢liat in any exploitive situation

there are several kinds of demand generated breliff actors at different timésit
stressed that educational programmes and awarexiesg} activities are essential to
reduce demand for services deriving from sexualogtgion.

It also stressed that persons in prostitution shoalver be penalized, either directly
for prostitution or indirectly for engaging in aramercial activity without a visa or
permit. Non-criminalization ensures that women enitlren who are forced into
prostitution have access to the authorities wittieat of punishment. However, child
sexual exploitation, including use of a child igtitution, should always be
criminalized, whether committed at home (intermafficking) or abroad and whether
involving an individual or an organized group. T®eecial Rapporteur provided
detailed recommendations, including on legal messsand enforcement.

Addressing demand requires focusing on how to pitethee abuse. This includes
raising awareness of these crimes, facilitatingrépg and investigation, including
cross-national, and ensuring that the sanctionsmtht seriousness of the crimes,
relating to use as well as to profiting from chslekual exploitation. Prevention of
offending requires the availability of counselliagd voluntary treatment. Prevention
of re-offending demands offender management systeomsinuing treatment and
preventing employment of offenders in situationsvjting access to children.

Where they have not done so already, States shiogdohtly consider ratifying all the
relevant international instruments (see chapterd?aamnex). They should review and
consider withdrawing any declarations or reservegtimade on ratification that
weaken the force of the instruments. On ratifigat&ome States incorporate

“1 Special Rapporteur on the sale of children, chitustitution and child pornography,
E/CN.4/2006/67, paras. 126 - 131
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international instruments into their law, whereytt@ke precedence in case of conflict
with domestic law. In other States, domestic law teabe brought into compliance
with the ratified instruments. Under articles 2@ &7 of the Vienna Convention on
the Law of Treaties 1967, “every treaty in forcéisding upon the parties to it and
must be performed by them in good faith”. Furtherenta party may not invoke the
provisions of its internal law as justification fits failure to perform a treaty”.

Identifying Legislation for Prohibition of Child Sexual Exploitation

The UN Secretary-General’'s study on violence agaimédren, with its clear
recommendations (see chapter 2, page 23), has gimew impetus to the systematic
protection of children from all forms of violendgut the need is urgent for further
agreement on national legislation to satisfy thatdshed international human rights
standards, recognizing that new challenges mayireeqaw or revised legal
provisions. It is hoped that World Congress lllIélke this process further and set
time-bound goals for developing model laws and detiqmg a global ‘map’ of States’
progress towards universal and effective protection

States’ reports submitted under the Optional Paitticthe CRC on the sale of
children, child prostitution and child pornograpgnerally provide detailed
information with regards to legislation. But thermittee on the Rights of the Child
frequently points out the need to harmonize natitagaslation with the Optional
Protocol, especially with regard to criminalizatioinall offences listed in the
Protocol. The Committee notes gaps in legislatimh cites the need for existing
legislation to be amended or new specific legistatp be adopted. Ratification of
existing international instruments is often urged.

As noted in chapter 2, recently adopted internafiamstruments have provided
necessary definitions of the basic forms of seruploitation and child trafficking.
The most advanced and detailed definitions relatrggxual exploitation are
included in the 2007 Council of Europe Conventiortlee Protection of Children
against Sexual Exploitation and Sexual Abuse. ildbwon the definitions in the
Optional Protocol to the CRC, taking account of newwledge about the threats to
children. The Council of Europe Convention providesxtremely valuable and
current set of principles and provisions for theige of national legislation,
responding to emerging challenges, as does thedaircurope Convention on
Action against Trafficking in Human Beings, manytieém identical or similar.

Prohibiting All Forms of Violence

As highlighted in the report of the UN Secretaryr€el’s study on violence against
children, prohibition in law of all forms of violee is a necessary foundation for its
effective elimination. The report urges statespftohibit all forms of violence against
children, in all settings, including all corporalrpshment, harmful traditional
practices, such as early and forced marriages,léegemital mutilation and so-called
honour crimes, sexual violence and torture andratheel, inhuman or degrading
treatment or punishment, as required by internatioeaties...*?

42 Report to the UN General Assembly, A/61/299
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The persisting legality of violence, including \aat discipline and punishment of
children in a majority of States worldwide, contsuo undermine the rights-based
challenge to protect children from all forms of leioce — including sexual abuse and
exploitation. The widespread practice of physicallyting children in the name of
punishment or ‘discipline’ violates their physiaaiegrity and human dignity, and
makes other invasions, including sexual exploitgatieasier’ and more likely. Laws
in most States have until recently provided justifions for punitive violence against
children — corporal or physical punishment. Thitets children’s traditional status
as possessions rather than individual people ahtésrholders, the very status that is
demonstrated when adults treat them as commaoditieafficking and the sex trade.

All States have laws against assault, making asgudswithout consent a criminal
offence. Children have a right to equal protectiader the law. This requires States
to ensure that these criminal laws apply to alhaks on children, whatever the
context and whoever the perpetrator, by removingexisting defences or
justifications for punitive violence. This is a mssary step towards ensuring the
criminalization of all forms of sexual exploitati@md ensuring a basis for
accountability for any form of violence againstldren that constitutes an assault, in
any setting and whoever the perpetréfor.

Definition of Child and Age of Consent

In order to effectively prohibit all forms of sexweploitation, national laws must
reflect appropriate definitions.The relevant intgronal instruments use the CRC’s
definition of a child: everyone below the age of(a&icle 1). This emphasizes that
the various forms of sexual exploitation must bmgralized in relation to all victims
aged up to 18 — irrespective of the age of consetnn a particular State. In addition,
a legal age is generally set for sexual activithesyet, the international instruments
leave it to individual States to define the ageaisent. Without giving specific
advice, the Committee on the Rights of the Childl é&gpressed concern where the
age is set too low and where there is discrimimaticthe form of different ages of
consent for boys and girls or for consent to hekexaal versus homosexual activities.

In relation to Convention 182 on the worst formgbild labour, ILO’s Committee of
Experts on the Application of Conventions and Rec@mdations has emphasized in
its comments to States that they must take thessacg measures to prohibit and
criminalize the use of a child up to the age ofdr@orostitution or pornography,
irrespective of the age of consent in the Stasis'f

The age of marriage is also relevant, because 8tatgs’ laws presume sexual
consent in marriage; the Committee argues for l argl non-discriminatory age for
legal marriage. States must ensure that procuoiifigring, forcing or conducting an
under-age marriage is prohibited. In 1994, the Cdatemon the Elimination of
Discrimination against Women made a General Recamdat®n on equality in
marriage and family relations recommending a mimmage for marriage of 18 for

43 See also Committee on the Rights of the Child @er@omment: The right of the child to protection
from corporal punishment and other cruel or degrgdorms of punishment (articles 19, 28.2 and 37,
inter alia), 2006 No. 8, CRC/C/GC/8

*41LO CEACR, 2007, 78 session
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both women and mehi.The Committee on the Rights of the Child, in Gaher
Comment No. 4 on adolescent health, strongly recenus that States parties
“review and where necessary reform their legistatiad practice to increase the
minimum age for marriage with and without parectaisent to 18 years for both
girls and boys™®

The Committee has also noted the need to protddreh from early and forced
marriages that “may also have the elements of surtiee practices prohibited under
the Protocol”. As noted in chapter 1, article 21gP}he African Charter on the Rights
and Welfare of the Child states: “Child marriagd #me betrothal of girls and boys
shall be prohibited and effective action, includiegislation, shall be taken to specify
the minimum age of marriage to be 18 years and metistration of all marriages in
an official registry compulsory”. It calls for bethal and marriage of children to have
no legal effects and for legislation to prohibitdimg or facilitating children to live

with someone as their spouse. Registration of aiges in an official registry should
be made compulsory.

Under article 8(2) of the Optional Protocol, Statasst ensure that uncertainty over
the age of the victim does not prevent criminakstigations into offences. The
guidelines on reporting ask States to provide mfttion on whether difficulties in
determining the age of victims is a “substantiadtable to law enforcement and
effective protection of children” and, if so, whatbeing done in order to overcome
such difficulties.

The Committee on the Rights of the Child has natgdoncluding Observations on
States’ reports that “a proper system of birth registration is amgehe most
important preventative measures against the offeoaeered by the Optional
Protocol”. In cases where there is doubt abouild’stage, the Committee has stated
that States should “presume that young victimseatial exploitation ... are

children”. The Committee recommends that birthstegtion be free of charge and
that mobile birth registration units be used tacheaural and remote areas. Birth
registration makes it easier to verify the agelolidcen and ensure that identity
documents are not being falsified in countries wh@ostitution and pornography are
legal activities for adults.

The Committee has also remarked that a low agexafad consent may make
children more vulnerable to sexual exploitationtiwiference to a State where the
age was set at 13) or may not provide adequategiion for children.

Criminalizing Sexual Activities with Children

Given the special status of children and adultfhauity over them, additional
criminalization of sexual activities, beyond theea consent defined by the State, is

45 General Recommendation No. 21, 1994.

6 Committee on the Rights of the Child, General C@ntiNo. 4: Adolescent health and development
in the context of the CRC (CRC/GC/2003/4), para. 20

" Quotations from the Committee on the Rights of@héld are drawn from the Committee's
concluding observations on States' reports un@ge€CRC and the Optional Protocol on sale of
children, child prostitution and child pornography.

32



needed in some circumstances up to age 18. Alththeg®ptional Protocol applies to
all children below 18, the Committee has identife@dintries in which children,
particularly between the ages of 16 and 18, areo¢red by legislation on sexual
exploitation. It has requested that legislatiorabreended to ensure that all children
are protected. It has also found that legislatioa humber of States does not always
adequately cover sexual exploitation of boys aedefore recommends amending
such legislation to ensure that boys and girlsivecequal protection under the law.

The Council of Europe Convention on the Protectib@hildren against Sexual
Exploitation and Sexual Abuse requires criminai@abf the following intentional
conduct: engaging in sexual activities with a chitado, according to the relevant
provisions of national law, has not reached thallege for sexual activities; or
engaging in sexual activities with a child “wherseus made of coercion, force or
threats, or abuse is made of a recognized posifitnust, authority or influence over
the child, including within the family, or abusenmde of a particularly vulnerable
situation of the child, notably because of a meatgihysical disability or a situation
of dependence” (article 18).

Some States, by criminalizing sexual activitieolethe defined age of consent, have
effectively criminalized consensual sexual actestbetween children below the age
of consent but above the age of criminal respolityibl he Council of Europe
Convention notes that these provisions “are nenidéd to govern consensual sexual
activities between minors” (article 18(3)); someicwies have defined explicit
exceptions to achieve this.

Sexual Exploitation in Child Prostitution

Article 2 of the Optional Protocol defines childptitution as “the use of a child in
sexual activities for remuneration or any othenfaf consideration...” Article 3
requires criminalization of “offering, obtainingigzuring or providing” a child for
prostitution and also of attempts to commit anyhefse acts and of complicity or
participation in any of them.

The annex to the Committee on the Rights of théd@hguidelines on reporting
requests that States report on “heterosexual amd$exual prostitution, and
commercial or other forms of prostitution, suchtesdelivery of children to temples
or religious leaders for the purpose of providiegusal services, sexual slavery, the
solicitation by teachers of sexual favours frondstuts and sexual exploitation of
child domestic workers* The Committee has recommended that all forms itd ch
prostitution be criminalized even when the sexa#d do not involve penetration or
when the child him/herself receives payment forgéeual act.

The guidelines ask States to provide data on thebeu of children engaged in
prostitution, the increase or decrease of childtixdgion and the extent to which
child prostitution is linked to sex tourism. Thdgacall for information on any
attempts to promote sex tourism involving childmremther countries. Specifically,
the Committee has recommended that measures bettakembat the use of boys in

“8 Committee on the Rights of the Child, Revised @liies regarding initial reports to be submitted
by States Parties under article 12, paragraphtieo©DPCS, para. 11(b)
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prostitution and has noted that temporary marriagesg be considered to be a form of
sale.

The Council of Europe Convention builds on themi&tn in the Optional Protocol,
aiming to encompass the various forms of involvenrechild prostitution: “...using
a child for sexual activities where money or artyeotform of remuneration or
consideration is given or promised as payment,robgss if this payment, promise or
consideration is made to the child or to a thircspa”. The Convention requires that
the following intentional conduct is criminalizecruiting a child into prostitution or
causing a child to participate; and coercing adcimto prostitution or profiting from
or otherwise exploiting a child for such purpodeshould be highlighted that the
Convention requires the criminalization of haviegaurse to — using — children
exploited in prostitution (article 19). This is alement often missing from national
legislation. Including it, and ensuring wide awassrraising of the crime, is an
essential strategy to reduce the demand for sexypditation that fuels the
commercial sex industry.

The Committee on the Rights of the Child has emigbdghat the definition of a

child for the purposes of defining offences of dhprostitution must extend to 18. If
set below that age, it may mean that children -d d@eand 17, for example — may not
be regarded as victims of the criminal offencesimed above, but instead may be
criminalized if prostitution is itself criminalized

Sexual Exploitation in Child Pornography

Article 2 of the Optional Protocol to the CRC definchild pornography as “any
representation, by whatever means, of a child esgjagreal or simulated explicit
sexual activities or any representation of the akgarts of a child for primarily
sexual purposes...” Some countries, perceiving ailplessonflict with the right to
freedom of expression, lodged declarations whéfyirag the Optional Protocol
stating that the words “any representation” shdsdaken only to mean “visual
representation”. Thus written descriptions of sétkhwhildren would not be included.

Article 3 requires criminalization of producingstfibuting, disseminating, importing,
exporting, offering or selling child pornographyshould be noted that article 3(1c)
of the Optional Protocol only requires the crimination of the possession of
pornography when it is produced, distributed, digsated, imported, exported,
offered or sold; there is no requirement to cririi@apossession of pornography.
However, the Committee on the Rights of the Chdd recommended that States
adopt legislation that criminalizes the posseseiorhild pornography “without
requiring the intent of dissemination”, thus addieg demand. This includes
accessing “virtual pornography”. The Protocol regsithe criminalization of
attempting, complicity or participation in any bktoffences.

The reporting guidelines of the Committee on thghi®& of the Child request States to
provide information on the extent to which “pornaghy featuring persons actually

or apparently under the age of 18, is producedoitep, distributed or consumed
within the territory of the State party and anyreases or decreases in the production,
importation, distribution or consumption of childrpography that have been
measured or detected”. These include photograpthether printed materials;
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videos, motion pictures and electronically recordeterials; Internet sites containing
photographs, videos, motion pictures or animatedyxtions (e.g. cartoons)
depicting, offering or advertising child pornogrgphand live performances. The
Committee has specifically requested that legmtabie amended to prohibit “cartoon
representation” of children.

The Committee has recommended that States adapfispegislation on the
obligations of Internet service providers, incluglihe obligation to prevent the
dissemination of and access to child pornograplaytameport child abuse images.
The Concluding Observations have also highlightedneed for raising awareness
among children and their parents on the dangetheinternet. The Committee has
noted an absence of services available for victifrehild pornography and has
recommended that efforts be made to strengthenuresat identify and assist child
victims.

The Council of Europe Convention on the Protectib@hildren against Sexual
Exploitation and Sexual Abuse reflects the OptidPraitocol’s definition, referring to
any “material that visually depicts a child engagedeal or simulated sexually
explicit conduct or any depiction of a child’s sekorgans for primarily sexual
purposes”. But the Convention goes significantlydrel the Optional Protocol in
requiring the criminalization of simple possessam accessing of child
pornography. It requires the following intentioahduct related to child
pornography to be criminalized: production; offgrior making available; distributing
or transmitting; procuring for oneself or anothergon; possessing; and “knowingly
obtaining access, through information and commuiaicdaechnologies, to child
pornography”. States are allowed narrow discreitioapplying some of these
provisions (see article 20(3)).

The Convention builds on the Convention on Cybarer{article 9; see chapter 2,
page 16); both aim to modernize criminal law primris to prevent computer systems
from being used to further the sexual abuse antbeafion of children. In

explanatory notes to the Convention on protectgairest sexual exploitation and
abuse, the Council states: “In the present Conventhe offence is not restricted to
child pornography committed by the use of a compsyetem. Nevertheless, with the
ever-increasing use of the Internet this is thenary instrument for trading such
material. It is widely believed that such mateaat on-line practices play a role in
supporting, encouraging or facilitating sexual nffes against children”.

In addition, the Convention requires States to itratize intentional recruiting,
causing or coercing a child to participate in pgnaphic performances; profiting
from or otherwise exploiting a child for this pug® and knowingly attending
pornographic performances involving the participatof children (articles 20-21).

Additional Related Offences Including ‘Grooming’ for Abuse
The Council of Europe Convention also requires eratization of the intentional
causing, for sexual purposes, of a child belowatle of consent to witness sexual

abuse or activities, even without having to paptte (article 22). ECPAT notes that
cases are reported in which children are exposedroography or sexual acts
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between individuals with a view to breaking dowaithnhibitions and thus preparing
them for exploitation.

Article 23 concerns solicitation of children beltlwe age of consent for sexual
purposes, more commonly known as ‘grooming’. Thirsdting the Convention felt
it was essential to combat the recent phenomenohilofren being sexually harmed
in meetings with adults whom they had initially enotered in cyberspace, Internet
chat rooms or game sites. The Convention requitesr@lization of an intentional
proposal, through information and communicatiomiedogies, of an adult to meet a
child under the age of consent for sexual purpasksre the proposal has been
followed by “material acts leading to such a megtifa number of States, including
South Africa and the United Kingdom, have develolegiislation along these lines).
The Convention also requires criminalization ofstheffences to be widened to
include aiding or abetting the commission of thaswell as attempts to commit
them (article 24).

Trafficking for Purposes of Sexual Exploitation

World Congress lll is concerned with traffickingdfildren for purposes of sexual
exploitation. The Palermo Protocol (article 3) pdes the accepted international
definition of trafficking in persons and of childafficking (see chapter 2, page 10).
Article 2 of the Optional Protocol to the CRC oe gale of children, child
prostitution and child pornography defines salelofdren as “any act or transaction
whereby a child is transferred by any person ougraf persons to another for
remuneration or any other consideration...”

The Committee on the Rights of the Child has foduseonsiderable amount of
attention on the situation of foreign-born childegho may have been victims of
trafficking, prostitution or child pornography. T@®mmittee’s guidelines on
reporting request that States provide informatiorih@ number of foreign-born child
victims and on the policy of the State party “retjag the repatriation of child victims
and reintegration with their families and communibcluding the way such policies
address issues such as the best interests ofittletbk right of the child to have his
or her views taken into account, the child’s pgsation in criminal proceedings
against those responsible for his or her exploitaéind the right of the child to
protection against the risk of reprisals and tastessce in physical and psychological
rehabilitation”. The guidelines also ask for inf@tion on legal agreements with
other countries on reestablishing the identityhofccvictims, locating their families
and evaluating the appropriateness of returninigjld to his or her family or
community (para. 36).

The Committee has recommended that foreign-boid gtatims not be deported
unless it is in their best interests and has sugddbat trafficked children may be
eligible for refugee status under the 1951 Refu@eevention if they have a well-
founded fear of persecution in their country ofori The Committee recommended
that foreign-born child victims have access to gef status determination and not be
returned to a country where there is a risk of pe@trafficked. The absence of
adequate legislation in accordance with internafiobligations for refugee

protection may “jeopardize the possibility for teeshildren to be adequately
protected”. Deportation should be suspended pegridirestigations, and children
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should be granted access to shelter or temporaigemrce while they await a
decision. Foreign-born child victims should notdigcriminated against in judicial or
administrative proceedings. The Committee urgeteSta take into account its
General Comment No. 6 on the treatment of unaccaragand separated children
outside their country of origin (see chapter 2,epéj

In determining what legislation is needed nationadl effectively combat and
eradicate trafficking, the Council of Europe Convem on Action against Trafficking
in Human Beings provides a detailed list of crinhilaav provisions. These reflect
some of the challenges encountered over the yaenes the Yokohama Congress and
can be useful as a guide.

The section on substantive criminal law in the Gulusf Europe Convention requires
first the criminalization of trafficking in humarelmgs, incorporating in national
legislation the definition, including the definitiaf child trafficking, from the
Palermo Protocol. There must also be criminalizatibthe knowing use of services
of a victim of trafficking. Making fraudulent traver identity documents, procuring
or providing such documents, and “retaining, remgyconcealing, damaging or
destroying a travel or identity document of anotherson” must all be criminalized
when committed intentionally and for the purposemédbling trafficking. This is in
recognition of the frequent removal of travel addritity documents by traffickers as
a way of exerting pressure on victims.

Attempts to commit offences and aiding or abettlmgse offences must also be
criminalized. Corporate liability needs to be remiagd, and criminal penalties must
be “effective, proportionate and dissuasive”. liatien to the offence of trafficking,
penalties must provide for prison sentences thagose rise to extradition.
Aggravating circumstances should be defined, inolyavhere trafficking endangered
the victim’s life deliberately, or by gross neglige, or when the offence is
committed against a child.

In line with the aim of avoiding further victimidanh of victims, national laws need to
provide for the possibility of not imposing penegtion victims for their involvement
in unlawful activities, to the extent that theivatvement was forced. This should
apply in every case for trafficked children.

The Council of Europe Convention includes provisitm prevent trafficking,

including an obligation to discourage the demandséxual exploitation, which
promotes trafficking. Further detailed measuresdafened to protect and promote the
rights of child victims:

» Special measures to reduce children’s vulneraliitlyafficking, notably by
creating a protective environment for them (arti)e

* Identification and representation of child victigasticle 10).

» Protection of the private life and identity of ahitictims (article 11).

» Issuance of residence permits for child victimadsordance with the best
interests of the child (article 14).

» Child victims not to be returned to a State if therindication that such return
would not be in the best interests of the childi¢ker 16).

» Repatriation programmes for child victims to ina@uehjoyment of the right to
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education and measures to secure adequate caeegutrby the family or
appropriate care structures (article 16).

« Among the “aggravating circumstances” to be considevhen determining the
penalty for the offence of trafficking is that thietim is a child (article 24).

» Special protection measures to be afforded to ehdliims during and after
investigation and prosecution (article 28).

» During Court proceedings, special care to be taiarhildren’s needs and their
right to special protection measures ensured ([@13ia).

The difficulties of ‘freeing’ victims of traffickig and enabling them to escape the
influence of the traffickers and consider coopetvith national authorities has led
to proposals for particular provisions in the Camien. States are required to provide
a “recovery and reflection period” of at least Zsl for a person believed to be a
victim, without enforcing any expulsion order agdihim or her. States are required
to issue a renewable residence permit to victimsnithe competent authority
believes their stay is necessary owing to theisquaal situation, and/or the competent
authority believes their stay is necessary in otd@ooperate with investigation or
criminal proceedings. For child victims, the reside permit, when legally necessary,
shall be issued and where appropriate renewedcorédance with the best interests of
the child (articles 13 and 14).

After extensive consultation, UNICEF issued ‘Guides$ on the Protection of Child
Victims of Trafficking’ in 2006. The guidelines &schnical notes to be regularly
updated in the light of developing internationalngtards and good practices (see
chapter 2, page 27).

Jurisdiction

Fighting impunity of perpetrators of sexual exp¢ibn and related trafficking, and in
particular of those involved in sex tourism, regaiattention to the definition of
jurisdiction and to extradition treaties. Adoptilegtraterritorial’ criminal laws is
essential. Extraterritorial jurisdiction has exéstender international law for a very
long time; in recent years it has been exercisesbinye countries in an effort to curb
sexual exploitation in travel and tourism. It haeib used in this way particularly
where children are abused or exploited in Statatsdb not have the will or resources
to successfully pursue and prosecute perpetrators.

The Optional Protocol on the sale of children, dlpitostitution and child
pornography requires that States establish jutisdiover offences that are
“committed in its territory or on board a ship drceaft registered in that State”
(article 4(1)). Under the Optional Protocol, Statesy, but are not required, to
establish jurisdiction over offences committed meghe State, when the alleged
offender is a national of that State or has thabitual residence in the State’s
territory or when the victim is a national of tf&tate (article 4(2)). The Optional
Protocol requires that the offences defined imawd be deemed extraditable
offences in any extradition treaty existing betwstaies and shall be included in
every extradition treaty subsequently concludeticfar5).

To prevent sexual exploitation of children in trbaed tourism, the Committee on the
Rights of the Child suggests that States shoulthpte responsible tourism through

38



awareness-raising campaigns directed at tourisised®s cooperating with travel
operators, NGOs and civil society organizationgrtatect children. The Committee
has also noted the need to “tackle attitudes, aadhe idea that it is acceptable to
abuse and exploit children living in poverty ind@n countries”.

The Committee has recommended that States follevedlde of conduct developed
by the World Tourist Organization, earmark fundstfee national tourism authority

to promote responsible tourism and consistentlggeate offenders for crimes
committed abroad upon their return. The Commit@ediso suggested that the State
could provide funding for public campaigns on séaxloitation in travel and
tourism.

Although the Optional Protocol does not requireédao prosecute their nationals for
crimes committed abroad, the Committee requestsStiades provide information on
offences committed abroad, particularly with regaim sex tourism.

Most countries that have come before the Committqaire ‘double criminality’ in
order to extradite and prosecute crimes committaside their territory. The
Committee systematically recommends that legigidbe amended in order to abolish
this requirement as it limits the possibility obpecution of offences committed
abroad. The Committee has suggested that Statesequte an alleged offender
present in its territory who has committed onehef ¢ffences covered by the Optional
Protocol...even if the country where the offence sasmitted is not a Party to the
Optional Protocol or does not criminalize these atits legislation”. Where the
principle of dual criminality is not a requiremetite Committee has pointed to the
need for adequate resources for international gatipe to investigate cases of
sexual exploitation of children.

The Committee has also recommended that the Opfsntocol be used as a “legal
basis for extradition” for offences committed unddarticle 5(2)), when no
extradition treaty exists between the States ireabl¥n line with the Optional
Protocol, the Committee strongly recommends thatteStinclude the offences under
the Protocol as extraditable offences in any exjstis well as future extradition
treaties.

The Council of Europe Convention on the Protectib@hildren against Sexual
Exploitation and Sexual Abuse attempts to deal ceimgnsively with issues of
jurisdiction, to ensure that all forms of sexuaplexation are effectively

criminalized, wherever they occur (and similarlg tBouncil of Europe Convention
on Action against Trafficking in Human Beings). Befstate must ensure that
offences are criminalized when committed on itst@ny or on ships flying its flag or
aircraft registered under its laws. The define@ées, when committed by one of its
nationals in other territories, must also be cratized — the ‘extraterritoriality’
principle.

In addition, the Convention requires legislatioret@mble a person who has his or her
habitual residence in the State’s territory (butos a national) to be prosecuted for
offences committed abroad — again aiming to corabatourism. However, States
can by declaration opt out or limit the effect loistprovision. States are required to
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“endeavour” to establish jurisdiction also overenifes committed abroad against
children who are nationals or persons who havetialxiesidence in their territory.

A further important provision requires States tewge that the ‘double criminality’
principle does not inhibit prosecution. This hasdye a particular concern in
attempts to combat sex tourism through extrateigitprosecution. In relation to the
more serious of the defined offences of sexual elansl exploitation, each State must
take the necessary legislative or other measuresdore that its jurisdiction is not
limited by a condition that the acts are also onatized in the state where they
happened (article 25).

Other provisions are designed to ensure that &puti®n can go ahead in the state of
nationality or habitual residence of the perpetratdether or not there is a report
from the victim or a denunciation from authoritieghe state where the offence was
committed. And following the principle ‘extradite prosecute’ dut dedere aut
judicare), a State is required to establish jurisdictioerahe offences in cases where
an alleged offender is on its territory and it donesextradite him or her, solely on the
basis of nationality. Where more than one Partyndgurisdiction over an offence,
the parties involved must consult, “with a viewdtermining the most appropriate
jurisdiction for prosecution” (article 25 (8).

Another implication of extraterritorial offencestigat States must allow for previous
convictions in another State to be taken into astoudetermining sanctions.

Corporate Liability

Article 3(4) of the Optional Protocol establishie tiability of “legal persons” for
offences committed under the Optional ProtocolsTiaibility may be criminal, civil

or administrative depending on the legal princigiethe State party and subject to
the provisions of national law. The guidelines eparting of the Committee on the
Rights of the Child request States to provide imfation on legislation relating to the
criminal liability of legal persons and to commentthe effectiveness of such laws as
a deterrent. Legal persons are defined by the tinédeas “physical persons that have
legal personality, such as corporations and othsmlesses, local or regional
governments and legally recognized foundationsamiggtions and associations”
(para. 18). If criminal liability is not extendeal legal persons, the Committee
requests States to do so.

Article 7 of the Optional Protocol requires thabgs and proceeds be seized or
confiscated and that any premises relating to ¢inencission of offences be closed.
This provision is once again subject to national. la

The Council of Europe Conventions also requiresstéd ensure corporate liability,
where appropriate, for the defined offences of atabuse and exploitation of
children in prostitution, pornography and traffieffi The intention is to make
commercial companies, associations and other estible for criminal actions
performed on their behalf by anyone in a senioitposwithin them or when such a
person fails to supervise or check on an employegent, thus enabling them to
commit one of the offences. There are complex ¢adi; liability may be civil,
criminal or administrative, as long as the measares'effective, proportionate and
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dissuasive” and include monetary sanctions. Alegparate liability does not exclude
individual liability.

Sanctions and Measures

There is a need to ensure not only criminal lawjigions to prevent impunity and
prosecute perpetrators but also adequate civipl@wisions to ensure effective child
protection. This includes, for example, rightsritervene and remove children to a
place of safety in an emergency, allow for the remhof the perpetrator or the child,
and for other measures including withdrawal of ptakrights or monitoring or
supervision.

The Committee on the Rights of the Child has hgjitied the need for States to
criminalize all of the offences covered by the Opél Protocol in national
legislation. It has also highlighted the need teBstigate and when appropriate try to
“adequately” punish offences, including “complicay participation” that are covered
by the Optional Protocol. These crimes should hanighable by appropriate
penalties taking into account their grave natuféie Committee has also specifically
recommended that brothel owners be prosecutedsasazaf child prostitution.

The Committee has been concerned by the lack ofegrhent by the police and the
justice system and problems with complicity andaption, which may impede the
effectiveness of legislative measures. In theses;ahe Committee has urged the
State party to investigate and punish those coederfhe lack of social
condemnation or a climate of impunity have alsonldeeind to reinforce cultural
acceptance of these behaviours. The Committeesha@arked on light sentences for
offenders that “may weaken the deterrent effect®fexisting law” and encouraged
the “strict application and enforcement of existiegislation” and an increase in
maximum penalties. The Committee has noted in éise of one State that
insufficient resources dedicated to the investigatf crimes of sexual exploitation
may also weaken enforcement of legislation. In lagotase it noted that lack of clear
definitions may prevent the prosecution of pergetsaof these offences.

Article 10(1) of the Optional Protocol encourage®inational cooperation for the
prevention, detection, investigation, prosecutind punishment of those responsible
for acts of sale of children, child prostitutiondachild pornography. The Committee
systematically recommends that States strengthédtilateral, regional and bilateral
agreements in these areas and has noted thatiresanents should always be in the
best interests of the child and should respectnat®nal human rights standards.

Here too, the new Council of Europe Conventionkoethe obvious requirement that
sanctions for those found guilty of offences ofusexploitation or trafficking must
be “effective, proportionate and dissuasive”, tgkimo account their seriousness. In
order to ensure that extradition is possible, adé sentences must include
deprivation of liberty, as this may be a conditionextradition. Other measures must
be available, including for example to allow se&zand confiscation of goods used to
commit offences and of the proceeds derived froi@nokes; temporary or permanent
closure of establishments used; and denying pertpesrthe exercise of professional
or voluntary activity involving contact with childn, in the course of which offences
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were committed. Legislation should enable aggragatircumstances to be taken into
account in determining the response to offences.

The Convention also requires States to take thessacy legislative or other
measures to ensure effective investigation andeprug®n of offences, including
allowing for covert operations. They must also ématvestigatory services to
identify child victims, including by analysing ctipornography material (article 30).

Concerns were expressed during preparatory medondsorld Congress Il that
sanctions for the crimes of abusing children idccprostitution and trafficking for
remuneration and accessing/consuming child porptgraften do not reflect the
seriousness of these crimes of exploitation andablhus they do not adequately
challenge the demand that fuels commercial expioia

Statute of Limitation

Another concern in pursuing prosecution of perpetsaof sexual exploitation has
been to ensure that statutes of limitation do motasonably prevent initiation of
proceedings, at least for serious offences, aftdild victim has reached age 18. This
is to acknowledge the fact that many child victmhsexual abuse or exploitation are
unable, for various reasons, to report the offepegpetrated against them before
reaching the age of majority. The Committee onRIghts of the Child has suggested
that the statute of limitation for offences undes Optional Protocol begin only after
the child victim has reached the age of majoritye Touncil of Europe Convention
on the Protection of Children against Sexual Exatmn and Sexual Abuse requires
States to ensure that the limitation for initiatprgceedings continues “for a period of
time sufficient to allow the efficient starting pfoceedings after the victim has
reached the age of majority and which is commenswréh the gravity of the crime

in question” (article 33).

Safeguarding Children’s Rights

The importance of respecting all children’s rigimtsill elements of the response to
sexual exploitation and to related traffickingatmid double victimization of
children, has been increasingly emphasized by tmerflittee on the Rights of the
Child and other Treaty Bodies, by the Special Ragpo on the sale of children,
child prostitution and child pornography, in regmuas of the General Assembly and
the Human Rights Council and by the successive #M@dngresses.

There has also been an ever-growing reaffirmatidgheoobligation to regard children
who become involved in prostitution or pornograping/uding those who are
trafficked for the purpose of sexual exploitatias,victims of abuse and exploitation,
not offenders, and to ensure that they are noticalzed.

To guide implementation of the CRC, the Committas identified four articles as
providing core general principles of particularerglnce to the implementation of all
others: all rights to be ensured without discrirtiog the best interests of the child to
be the primary consideration in all actions; rectign of the child’s right to life and
maximum development; and the child’s right to bardeand have his/her views given
due weight “in all matters affecting the child” ffates 2, 3, 6 and 12).
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Article 12 of the CRC requires that the legal fravoek for all elements of child
protection includes a requirement on all those Ive@ in investigation and decision-
making to ensure the child has an opportunity fmess his or her views freely at all
stages. It also rquires that those views are givenweight, in accordance with the
age and maturity of the child. The Committee onRlights of the Child has
emphasized that there is no lower age-limit orritdjiat to express views in the light
of article 12, which refers to a child “capablef@iming his or her own views”.

Guided by this principle, the Council of Europe @ention on sexual exploitation

and sexual abuse requires States to encouragauttepation of children, according
to their evolving capacity, in developing and impénting state policies, programmes
or other initiatives concerning the fight agairstigal exploitation and sexual abuse
of children (article 9).

The Committee on the Rights of the Child reguldityhlights the non-criminalization
of children in order to “ensure that child victirmksexploitation and abuse are neither
criminalized nor penalized and that all possibleasuges be taken to avoid the
stigmatization and social marginalization of thekgdren”. The Committee has
maintained that child victims must not be treate@ienders or delinquents and must
always be exempt from arrest and prosecution.

Article 8 of the Optional Protocol requires thatlidlvictims and witnesses be
protected at all stages of the criminal justicecpss. The Committee also
recommends that the United Nations Guidelines sticRiin Matters involving Child
Victims and Witnesses of Crime (see chapter 2, 2&yde used to provide more
detailed guidance on protecting children’s rightder the criminal justice system.
The best interests of the child are to be the pyoansideration, and rights to
privacy, identity and safety are to be safeguard@éd. Committee systematically
recommends that States use child-sensitive proesdprovide free legal aid or
funding for legal representation, establish a setpaand specialized juvenile justice
system or specialized judges for children, andaatle views of child victims and
witnesses to be presented and considered in tioeguiongs. Article 8 also requires
that professionals working with child victims baitred, and the Committee
frequently reminds States of this obligation.

Article 10(2) of the Protocol requires States torpote international cooperation in
assisting child victims in their recovery, reintation and repatriation.

The Council of Europe Convention reflects the pples identified in the CRC and
expands on their implications in the context ofligmging sexual abuse and
exploitation. The Convention notes that it doesatit#ct the rights and obligations
arising from the CRC and the Optional Protocol, aadntended to enhance the
protection afforded by them and develop and cometdrthe standards contained
therein” (article 42). The Convention requires nueas to ensure that investigations
and criminal proceedings are carried out “in thst literests and respecting the rights
of the child”. States must “adopt a protective aggh towards victims, ensuring that
the investigations and criminal proceedings doaggfravate the trauma experienced
by the child and that the criminal justice resposdellowed by assistance, where
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appropriate”. Investigations and proceedings madtdated as a priority, with no
unjustified delay.

The Council of Europe Convention requires genewssares of protection of the
rights and interests of victim children at all #agf investigations and criminal
proceedings, including as witnesses (article 3hgré are also detailed requirements
concerning interviews with the child, includingamgements for videotaping of
interviews and the acceptance of taped evidenceurt. All those involved in
criminal court proceedings must be offered trairomgchildren’s rights and sexual
abuse and exploitation. Judges must be able ta trdehearings take place without
the presence of the public, and the victim may dmrdh without being present,
through the use of appropriate communication teldgies (articles 35 and 36).

Providing a Legislative Basis for Prevention

The overall and primary purpose of all legislatiorcombat sexual exploitation must
be to prevent it from occurring. The need for poogen is an indication that
insufficient and ineffective measures have beeartak prevent the exploitation.

Article 9 of the Optional Protocol obliges Stateslevelop prevention and
rehabilitation mechanisms. These include awarerssisng, education and training
for the general public, including children, abcwe harmful effects of the sale of
children, child prostitution and child pornograpdmyd to combat and prevent
discrimination against victims. This is of partiaulmportance in States where these
issues are generally not discussed in public. St also required to provide
physical and psychological assistance to victinmee Tommittee has recommended
that this assistance include both medical and psatial attention in accessible
crisis centres. Recovery and rehabilitation ses/ioeist be provided “to boys as well
as girls, in a multi-lingual format, in particulaaking into account the most common
countries of origin of child victims of traffickingnd sexual exploitation”. The
Committee has highlighted the need for specialssgices provided by competent
staff, taking the best interests of the child asghimary consideration.

As noted briefly in chapter 1, some of the legisaand other measures required of
States in the new Council of Europe Conventionsaexifically aimed at prevention
and build on those in the Optional Protocol. Thestide requirements for training

of those in contact with children on children’shtig and on sexual exploitation and
abuse, including its identification; awarenessimgigor the general public; and
education for children on the risks of sexual eitptmn and abuse and on the means
to protect themselves, adapted to their evolvirgaciy.

Another aspect of prevention is seeking to pretteoge who pose a threat to children
from having easy access to them. Thus the Couh&umpe Convention requires
that States should ensure that those who havedmemicted of acts of sexual
exploitation or abuse are not employed in posititias give them regular contact
with children (article 5). The Convention also rega States to take necessary
legislative or other measures to collect and sliata (with appropriate safeguards)
relating to the identity and to the genetic pro{?NA) of persons convicted of
offences of sexual exploitation and abuse. Theulshidentify a single national
authority responsible for this and ensure thainf@mation can be transmitted to
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similar authorities in other States, again withrappate safeguards (article 37). The
sharing of information and evidence between Statekjding of convicted and
travelling sex offenders and child abuse imagegitas to identifying victims and
ending impunity of perpetrators (see details of BRPOL’s work, including
operation of its Child Abuse Image Database in tdrap, page 50). States need to
remove any legal obstacles to the sharing of in&tion (see article 37(3) of the
Council of Europe Convention).

Another requirement is prevention of re-offendiAgain, the new Council of Europe
Convention requires States to take logical stemdding ensuring the availability of
intervention programmes or measures designed t@prend minimize the risks of
repeated offences of a sexual nature against ehildthese should be available at any
time as appropriate to those subject to criminateedings for offences of sexual
abuse/exploitation, in and outside prison, as a®lo those convicted. The
Convention proposes, in addition, that intervenfpoogrammes or measures are
developed or adapted to meet the developmentabrafazhildren who sexually
offend, including those below the age of crimiredponsibility, with the aim of
addressing their sexual behavioural problems (arli6). A further preventive
proposal is that States should make availablevietgion programmes or measures
for those who come forward because they fear thgitncommit sexual offences
against children (article 7). This demands thelatdity of counselling and voluntary
treatment that allows individuals to be anonymous.

All these and other measures can help to reduceeimand for sexual exploitation of
children that feeds the industry and those whdifat# and profit from it, including
organized crime. Also needed is widespread awasamesing on the nature of the
crimes of exploitation and abuse and on childreiglst to protection from them.

Reporting of Sexual Exploitation

Article 19 of the CRC requires States to take midte measures, which should
include effective procedures for identificationpoeting, referral, investigations,
treatment and follow-up of child maltreatment. Mternational instrument requires a
mandatory reporting system. Where States have lagatibn on certain professional
groups, or on everyone, to report signs or suspsca sexual exploitation
(mandatory reporting), the Committee on the Riglithhe Child has emphasized the
need to ensure that public employees and civiktp@re aware of the obligation
through public media campaigns. Mandatory reporsimguld also be accompanied
by training of professionals working with childrefhe Committee has highlighted
the need for accessible, child-friendly, indepetn@d®mplaints mechanisms, for
example provided by an ombudsperson for childrelmas also recommended that
confidential telephone helplines be establishestrengthened.

The UN Secretary-General's study on Violence agddimsidren heard varying views
on mandatory reporting. The report suggests issertial for every government to
review existing reporting systems — and involvddrien or young adults with recent
experience of child protection services in the eewi

The report includes as a key recommendation: “Ststteuld establish safe, well-
publicized, confidential and accessible mechani&mshildren, their representatives
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and others to report violence against children.chlldren, including those in care
and justice institutions, should be aware of thisterce of mechanisms of complaint.
Mechanisms such as telephone helplines, througbhadhildren can report abuse,
speak to a trained counsellor in confidence anda@s&upport and advice, should be
established and the creation of other ways of tepviolence through new
technologies should be considered.” Ensuring thah@se working with children are
able to identify potential signs of sexual abusexgloitation is vital to early and
effective responses.

TheWorld Report on Violence against Childrevhich complements the Secretary-
General’s studysuggests: “In every locality and every setting Whiecludes
children, there should be well-publicised and gasilcessible services required to
investigate reports or indications of violence agachildren. There should also be
access to services where children can go to tadkmiidence about anything that is
worrying or hurting them. Providing confidentiakgiees for children — services
which guarantee that they will not report to otharsake action without the child’'s
consent, unless the child is at immediate riskezftd or serious harm — remains
controversial in many countries. Making confidehs@rvices available to children
challenges outdated concepts of parental ‘ownershifeir children. Yet what we
now know about intra-familial violence demands ttisitdren should have the same
rights as adults to seek confidential advice arp.Hé

The Council of Europe Convention does not requeporting to be made mandatory.
But it does propose that States take legislativettoer measures to ensure that the
confidentiality rules imposed by internal law onmteén professionals working with
children do not prevent them from reporting to dlgtotection services when they
have reasonable grounds for believing that a éhitbe victim of abuse or
exploitation. States are also required to takeslative or other measures to
“encourage” any person who knows about or suspgestsal exploitation or abuse of
children to report to the competent services (&rtl?). In addition the Convention
requires States to take the necessary legislatiother measures to “encourage and
support” the setting up of information services;tsas telephone or Internet
helplines, “to provide advice to callers, even dderfitially or with due regard for
their anonymity” (article 13).

Remedies for Child Victims of Sexual Exploitation

As the Committee on the Rights of the Child asdarits General Comment No. 5
(on the general measures of implementation foXRE): “For rights to have
meaning, effective remedies must be availabledoess violations. This requirement
is implicit in the Convention and consistently reéel to in the other six major
international human rights treaties. Children’scsgleand dependent status creates
real difficulties for them in pursuing remedies byeaches of their rights. So States
need to give particular attention to ensuring thate are effective, child-sensitive
procedures available to children and their reprieses. These should include the
provision of child-friendly information, advice, @atcacy, including support for self-
advocacy, and access to independent complainteguoes and to the courts with

49 World Report on Violence against Childrezage 21: For all documents relating to the UNSG's
Study, sednttp://www.violencestudy.org/IMG/pdf/English.pdf
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necessary legal and other assistance. Where aghtound to have been breached,
there should be appropriate reparation, includomgmensation, and, where needed,
measures to promote physical and psychologicavergprehabilitation and
reintegration, as required by article 38.”

Thus legal frameworks must ensure that childrenthed representatives have clear,
well-publicized and accessible means of challengwegvarious forms of sexual
exploitation and related trafficking, including et access to the courts when
necessary. Given the involvement of parents inatgilon and abuse, it is essential
that children have legal standing independent @if farents and that parents’
permission is not required for filing of a compladd violence or for prosecution.

There must be rights to adequate compensatiorhflaren who have been victims of
any forms of violence, without delay. The OptioRabtocol on the sale of children,
child prostitution and child pornography requireat8s to ensure there is no
unnecessary delay, including in the execution déms or decrees granting
compensation to child victims (article 8(1)(g). TBemmittee on the Rights of the
Child’s revised guidelines for reporting under @gtional Protocol notes that States’
reports “should contain information on existing eafies and procedures that may be
used by child victims of sale, prostitution or pagraphy to seek compensation for
damages from those legally responsible” (para. 37).

Article 9(4) of the Optional Protocol requires tlehild victims have access to
adequate procedures to seek compensation for darfrage those legally
responsible. The guidelines on reporting defineatgas as “physical or mental
injury, emotional suffering, prejudice to moralengsts (e.g. honour, reputation,
family ties, moral integrity), denial of one’s righ loss of property, income or other
economic loss and expenses incurred in treatingrangy and making whole any
damage to the victim’s rights” (guideline 37). Thrkeommendation is regularly
repeated by the Committee in its Concluding Obgema.

The Council of Europe Trafficking Convention reasithat victims should have
information on relevant judicial and administratp®ceedings, legal assistance and
free legal aid as well as a right to compensatiomfthe perpetrators. It also proposes
the adoption of necessary legislative or other mmessto guarantee compensation for
victims, for example through the establishmentpefcsal funds (article 15).

0 Committee on the Rights of the Child General Comindo. 5: General measures of implementation
for the Convention on the Rights of the Child 2008 5, CRC/GC/2003/5, para. 24
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CHAPTER 4. PROGRESS TOWARDS ADOPTING
AND ENFORCING EFFECTIVE NATIONAL
LAWS®?

Despite the heightened focus on sexual exploitaifarhildren following the first two
World Congresses and the development and applircafioew international human
rights instruments, there is a general lack ofesysitic recording and reporting of
developments in national legislation and its erg¢arent.

Global and Cross-regional Reviews

UNICEF’s Innocenti Research Centre reviewed lawmefrelating to sexual
exploitation of children in 52 States as part oée@ent study on the General Measures
of Implementation of the CR&.Overall, the report notes: “The evidence of the
impact of child rights legislation in the lives diildren is, to be sure, fragmentary.
Serious efforts to monitor the impact of new legfisin more systematically and in a
wider variety of areas is urgently needed.” It adtates: “Older legislation concerning
sexual offences in various parts of the world oftentains significant gaps in the way
offences concerning children are defined, as veefiravisions that discriminate on
the basis of sex.” Almost all the legislation désed in the study was adopted in the
1990s, well before the Yokohama Congress.

ECPAT, working collaboratively with other partnehss developed 68 state reports,
aiming to provide a baseline of information on aes taken and remaining gaps for
addressing sexual exploitation of children in eemhintry. These are based on the
framework of the Agenda for Action against Commar8exual Exploitation of
Children developed at the first World Congress @rtban 160 states have adopted
the Agendaj?

The reports cover an overview of the main child o@ercial sexual exploitation
manifestations affecting the country; analysishef tountry’s National Plan of Action
(NPA) for addressing the problem and its implemtoa or the absence of an NPA,;
overview and analysis of coordination and cooperagifforts during the period under
review; overview and analysis of prevention effopagerview and analysis of
protection efforts (which includes detailed infotioa on relevant national
legislation); and priority actions required.

*1 Shortage of time and resources prevented thoranglysis of regional and national developments.
The positive examples of laws included here ar@napde of those in effect in all regions. Governrsent
have submitted more than 85 individual reportduidiong on legislative developments, during the
preparations for World Congress Ill. These areentty being analysed according to the themes of the
World Congress by UNICEF’s Innocenti Research Geatrd reports will be available at www.
unicef-irc.org.

%2 aw Reform and implementation of the ConventiotherRights of the ChildUNICEF Innocenti
Research Centre, December 2007
53 Seehttp://www.ecpat.net/A4A 2005/index.html
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A common foreword to the reports notes: “Experiedemonstrates that the level of
responsibility and role that a government takesetoand uphold standards of
protection, like the lead taken for protecting drein’s rights, determines the nature,
quantity and quality of what the country achievasits children. Governments can
and have accelerated progress for implementatidimeoAgenda for Action [of the
Stockholm Congress], often opening new and impoxthannels for such work.
Nevertheless, their actions have not been uniford) as these country profiles attest,
far more urgent work must be done to protect caildrom such heinous violations,
as these are still perpetrated with impunity in yneountries.”

A forthcoming commentary on sexual exploitatiorcbfidren as a worst form of
child labour suggests: “In contrast to informat@mnlegislative action — which in the
case of sexual exploitation of children appeaiadaate that many countries are
making efforts to shore up legislation — thererecjous little information available
on what policy measures have been implemented lytdes.” One reliable way of
measuring the impact of ILO conventions, includ®gnvention 182, can be found in
the supervisory work of ILO’s Committee of Expeotsthe Application of
Conventions and Recommendations. Taking 1999 tting point, significant

levels of legislative activity can be identifiedcluding adoption of legislation against
the trafficking of human beings, particularly chéd, and against the involvement of
children in prostitution and the production of pegnaphy. But on the other hand,
analytical work by ILO/IPEC suggests that spediition by countries against the
sexual exploitation of children is for the momenitg modest?

Global survey by thénternational Centre for Missing and Exploited Chdiren: A

survey of child pornography legislation currentiyplace in the 184 INTERPOL

Member Countries in 2006 reviewed in particular thiee national legislation:

» Specifically addresses child pornography;

» Provides a definition of child pornography;

« Criminalizes computer-facilitated offences;

» Criminalizes possession of child pornography, rélgss of the intent to
distribute;

* Requires Internet service providers to report sttggechild pornography to law
enforcement or some other mandated agency.

The summarized results were as follows:

» Only five States fulfilled all five of these critar— Australia, Belgium, France,
South Africa and the United States;

* Only 22States met all but the last criteria, on serviaigler reporting;

* Ninety five States had no legislation at all speaify addressing sexual
exploitation in child pornography.

Of the remaining States that have legislation $jpadly addressing sexual
exploitation in child pornography:

* 54 do not define child pornography in their ledisia;

» 27 do not provide for computer-facilitated offercasd

** Kooijmans J.Prostitution, Pornography, and Pornographic perfances as Worst Forms of Child
Labour: A Comment to art. 3b of Convention No.,i82Eliminating Child Labour: The Plight of the
ILO in a Globalized World - A Legal AnalygiErento University, 2008) (forthcoming)
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» 41 do not criminalize possession of child pornobsapegardless of the intent to
distribute®

Council of Europe Project on Cybercriméhis three-year project comes to an end
in 2008. It promotes ratification of the Councilefirope’s 2001 Convention (see
chapter 1, page 16), global application of the @mtion’s standards and
development of effective national legislation. Aldav-up project is planned, and one
of its proposed outputs will be enhanced knowleafgetandards against the sexual
abuse and exploitation of children and traffickemgthe Internet®

INTERPOL's coordination of international investigationsGeneral Secretariat is
continuously working to draw law enforcement ageat¢bgether and ensure
countries work jointly and in coordination to idéyntictims of child sexual
exploitation worldwide. INTERPOL'’s work involves ealinating international
investigations, analysing information and intelfige recovered from police
operations worldwide, and — most importantly — afieg the INTERPOL Child
Abuse Image Database, which has the capabilityatzcimimages from a specific case
or location. The database allows investigatorstemine whether images are
known, victims have been identified and the imduge been distributed. It also
answers further crucial questions.

The International Child Sexual Exploitation (ICSHtabase builds upon images of
child sexual exploitation seized by law enforcensgencies worldwide. The
database, financially sponsored by the G8 couninekided over half a million
images of child sexual exploitation and the ingghice related to them by 2008, and it
is constantly growing. Early on the database inetbdround 30 identified victims,

but increased efforts and cooperation have nowdtrothhe number of identified and
rescued child victims to nearly 800 childférin addition to supplying investigators
with additional and more complete information ofldckexual exploitation material,
the database helps reduce duplication of work aods law enforcement efforts on
unidentified victims suffering ongoing exploitation

The ICSE database supplies both a powerful techtmoband valuable access to a
worldwide online network of specialized investigatavho share their expertise with
each other. The ability to identify and rescueimstand prosecute their abusers
depends on States’ contribution to the databasearideir cooperation with other
States through the INTERPOL child sexual explaiainvestigators’ network.

Child sexual exploitation images are seized dupiolice work in almost every
country today, but this evidence material is natagis acted upon or shared. The
material often includes evidence relating to crimesimitted both inside and outside
the country of seizure. In order to safely storehsmaterial and aid the identification
and rescue of child victims nationally and globgaitys crucial that countries connect
to the ICSE database through the INTERPOL network.

%5 National Center for Missing and Exploited Childr&hild Pornography: Model legislation and
Global Review2006; seéttp://www.icmec.org/en X1/pdf/ModelLegislationFINAdf
56

see
http://www.coe.int/t/DG1/LEGALCOOPERATION/ECONOMIGIME/cybercrime/default_en.asp
The Project on Cybercrime: activities and resuttslate; priorities and funding needs in 2008
57 According to verbal information from INTERPOL
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Daily INTERPOL analysis of images of child sexuapitation seized from
computers of abusers and consumers worldwide Ilgadigtited that further thought
should be given to the definition of what is illégaaterial in this crime area. Analysis
of seized material reveals that consumers oftdeadhrge numbers of ‘child nude
posing’ images, downloaded from commercial websiticated to such images.
These images, while clearly produced, distributedl @nsumed as images for sexual
stimulation, are still considered in some countadsgitimate form of expression.
Analysis shows such series usually consist of @aakild photographed in a studio
setting, in different positions, almost always wittle child’s genitals explicitly
portrayed. It is hard to claim the images are peceduor any purpose other than
distribution as objects for sexual stimulation,egivthe great number of images (from
a few dozen to a few hundred per child), the singtgle and setting of portrayal and
the fact that websites offering these images anallysdedicated solely to this type of
image. States may need to reconsider the legdlityeoproduction, distribution and
consumption of such images and treat websitesioff¢hem accordingly®

G8 countries’legislation on sexual exploitation in travel anddoism: All G8
countries have laws that can be used to prosetose twho travel to sexually exploit
children. All have legislation permitting them tmpecute their own nationals for the
sexual exploitation of children committed outsitleit borders. Some legislation
applies not only to nationals but also to permanesitients living within the borders
of the home country.

Most G8 countries do not require dual criminalityorder to prosecute sex tourists.
This means that prosecutions in most G8 countaespeoceed if the underlying
sexual activity involving children would have beerime had it taken place
domestically, regardless of whether the activitgwegal in the destination country.
This removes a key obstacle to prosecution. Famei& if a destination country
does not criminalize the sexual exploitation ofidfgn in prostitution or sets the age
of sexual consent particularly low, the home countn still prosecute its nationals
and permanent residents who sexually abuse chiberad.

None of the G8 countries requires proof that tHem#ant travelled for the purpose of
engaging in illegal sexual activity with a minoxgerience has taught that proving
the defendant’s intent prior to starting a tripganets a significant challenge to
prosecutors.

Almost all of the G8 countries’ extraterritorialla cover all three of the major
categories of sexual crimes against children:aahf of sexual abuse, prostitution
and pornography. Criminalizing both the extrateriél production of sexually
explicit images of children and sexual exploitatadrchildren in tourism is
particularly important, as recent experience suiggst those two crimes are often
related.

Some G8 States use their conspiracy or incitenasve to criminalize the planning
of sexual exploitation of children through touriewen before travel takes place.
Some States can issue court orders preventing wheenvicted sex offenders; some

%8 for more details, see http://www.interpol.int/PiohChildren/Default.asp
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take other non-legislative steps, or notify desiomacountries of such travel, which
can lead to the offender being refused admissidhetalestination countryy.

(For further analysis of legal and other developtseilo combat sexual exploitation of
children in travel and tourism, see Theme Papes@xual exploitation in travel and
tourism)

Protection of Children from Sexual Exploitation in the Context of Armed
Conflict

The 2007 Secretary-General’s report ‘The elimimatball forms of discrimination
and violence against the girl child’, preparedtfe 5£' session of the Commission
on the Status of Women, reported: “Girls are subpkto discrimination and violence
during conflict and post conflict situations. Artiesated 40 per cent of child soldiers
are girls who were forcibly or coercively recruit€girls may be lured by offers of
protection and access to safety zones. Many anecédodito take up arms as
combatants or to cook, clean, maintain the camgganvide sexual services for the
fighting forces. Others are forced to participat@tonomic activities related to the
conflict, such as diamond and gem mining. Theyeagmsed to abuse, exploitation
and sexual violence, including through torture grdprced pregnancy, sexual slavery,
forced prostitution and trafficking. Rape, inclugiaf very young girls, has been used
widely as a weapon of war in recent conflict%.”

In its examination of States’ reports under thei@yat Protocol on the sale of
children, child prostitution and child pornograpltliye Committee on the Rights of the
Child notes the particular vulnerability of children situations of armed conflict. For
example, following its examination of one Stat&ial report under the Protocol in
2007, it concluded: “The Committee notes that theflact situation combined with
extreme poverty, drought and famine has contribtgete significant number of
street children and internally displaced childrdmovare vulnerable to all forms of
exploitation...In this regard, the Committee is caneel at the information that
children may resort to prostitution and/or are éakrinto early marriages as a means
for survival in exchange for food, money or basiods.” The Committee
recommended the adoption or strengthening, impléatien and dissemination of
laws, administrative measures, social policies@odrammes to prevent offences.

Abduction of children linked to sexual exploitatibas taken place during periods of
armed conflict. The Committee has requested thiattefto prevent it be intensified,
adequate resources be provided for family reuriiboavhen in the child’s best
interests and international agreements be concliaprevent, reunify and
rehabilitate abducted children.

%9 G8 Experience in the Implementation of ExtraterigbJurisdiction for Sex Crimes Against
Children,unpublished paper prepared for UNICEF's Innoceeséarch Centre by Maggie Brennan at
the Child Exploitation and Online Protection Cer(tt&OP) in the UK, 2007

%9 Economic and Social Council, Commission on théuStaf Women 5% session, Report of the
Secretary-General on “Progress in mainstreamingnaler perspective in the development,
implementation and evaluations of national poligiad programmes, with a particular focus on the
elimination of all forms of discrimination and v@ice against the girl child, E/CN.6/2007/2, p&fa.
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A 2007 report from the Special Representative ¢oShcretary-General on children
and armed conflict reports on the findings of thedklel Study 10-year Strategic
Review of Children Affected by Armed Confli€tThe report notes that the Office of
the Special Representative has advocated congystenending impunity, in
particular for certain categories of crimes agaahsidren in situations of armed
conflict, including rape and other sexual violentle report also notes that lack of
security in and around refugee camps has led teased vulnerability of children to
grave violations of their rights, including sexwallence and abduction.

Widespread rape or other grave sexual violencarages to be committed in

virtually every conflict situation and can take foem of sexual slavery, forced
prostitution, sexual mutilation or other forms ofitality. Gender-based violence
often leads to severe and long-lasting health prab| including early pregnancies,
fistula, infections, HIV/AIDS and psychological trama. Rape victims and children
born as a result of rape are often marginalizedehtain African States, for example,
children born of rape are at times referred tochgdren of hate’ and at times even as
‘the enemy’s children’.

Nineteen country reports have been prepared foséeeirity Council and its Working
Group on Children and Armed Conflict as of Augu808, in accordance with
Security Council resolution 162 Most refer to instances of rape or other serious
sexual violence among the grave violations of ¢hiids rights. The resolution is
resulting in progressive action by some counthes the Special Representative has
noted that while the Council expressed its intentmtake targeted measures against
perpetrator countries recruiting and using childfaation in this regard remains a
pressing challengé®

Sexual Exploitation of Refugee Children

UNHCR highlights discrimination in access to rigtitat may reduce the protection
of children who are trafficked and/or subjectedeaual exploitation. Such children
come within its mandate as asylum seekers, refuggesnally displaced children or
returnees, or stateless children.

The UNHCR Executive Committee’s Conclusion on QOfeitdat Risk (2007) provides
operational guidance for States, UNHCR and otHervamt agencies and partners,
including by identifying components that may forarfpof a comprehensive child
protection system to strengthen protection of chitdat risk. The conclusion
emphasizes the need for a “rights-based approdubhwecognizes children as active
subjects of rights, and according to which all imémtions are consistent with States’
obligations under relevant international law, irthg, as applicable, international
refugee law, international human rights law andnmational humanitarian law, and
acknowledgement that the CRC provides an impoléatl and normative framework
for the protection of children...”.

L UN General Assembly, A/62/228, 2007

62 seehttp://www.un.org/children/conflict/english/secwydbuncilwgroupdoc.html

%3 Report of the Special Representative of the Sagrébeneral for Children and Armed Conflict,
A/62/228, para. 34
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The Conclusion also calls for the establishment@rdchplementation of codes of
conduct, “including stipulating zero tolerance &hild exploitation and abuse for all
humanitarian staff, including those working in thedivery of services, and for other
staff in authority such as border guards, and emguhat confidential and accessible
complaints systems are in place which include cduild gender-sensitive
investigation and follow-up, so as to encourage¢perting of abuse and
exploitation where codes of conduct are breached:..”.

Another UNHCR Executive Committee Conclusion, oniiém and Girls at Risk,
addresses their heightened risk of sexual and gdraded violence and proposes
preventive strategies and appropriate respolisésd in 2003, the Executive
Committee issued a Conclusion on Protection fromu8leAbuse and Exploitation
that provides further detailed guidance, recogugizire increased vulnerability of the
children it is concerned with and the need for@ffe mechanisms to prevent sexual
abuse and exploitation in all phases of the refuggerience. It also emphasizes the
need for easily accessible complaint and redreshamésms for those who suffer
sexual abuse or exploitation. These apply sanctmpgrpetrators (with due respect
for their rights to due process) and safeguardgdoeirity and rights of victims and
witnesse$§®

Child Participation in Legal and Administrative Pro ceedings

UNICEF'’s Innocenti Research Centre has recentlylaoted research on the right of
children to participation in legal and administvatprocedures, under the framework
of the Implementation of International Standatdarticle 12(2) of the CRC requires
providing the child with the opportunity to be he&in any judicial or administrative
proceedings affecting the child...” In general, thght has been overshadowed by
the attention given to the child’s right to paniate in the family, community and
society at large. Children who are witnesses asngcof sexual exploitation are
clearly “affected” and so have a right to be haantklated judicial and administrative
proceedings.

A preliminary research paper by the Innocenti Rese@entre suggests that most of
the countries covered by the study have taken steps to expand the right of
children to be heard in legal and/or administrapveceedings, but in most cases the
steps are limited in scope. Only a few States ledexgated the child’s right to be
heard to constitutional rank. None of the constitdl provisions identified in this
study refers specifically to the right to be hemrtegal proceedings.

Much of the law reform undertaken has been narraargeted and concerns family
law, child protection and children who are victiofcrimes, including crimes of
sexual exploitation. As a rule, the only legislatibat recognizes this right in broad,

4 UNHCR Executive Committee Conclusion No. 107 (U)/12007.

%5 UNHCR Executive Committee Conclusion No. 105 (L\APO6.

8 UNHCR Executive Committee Conclusion No. 98 (LIZR03. For details of UNHCR guidelines

and handbooks, see chapter 2, page 28.

7 UNICEF's Innocenti Research Centre is conductesgarch on how States parties are implementing
the General Measures of Implementation of the GRiS;Study into the implementation of article

12(2) forms part of that research; full report fimaming, 2008
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general terms applicable to all legal and admiaiste proceedings is to be found in
children’s codes and comprehensive child rightslaw

In many countries, age limits play a role in regagchildren’s right to be heard in
legal and administrative proceedings. In relatmthe age at which children are
allowed to be heard in legal proceedings, the g@min the study can be divided into
three groups: The first group, representing a feuntries, recognizes a broad,
general rule that children below a certain age n@iybe heard in legal proceedings
(the age is usually seven); in the second growpletiisiation contains no age-based
threshold (although lower age limits based on putidence or regulations usually
exist); in a third group of countries, children aba@ certain age must be heard, and
courts and administrative bodies have discretidmetar younger children if they are
considered mature enough. In child protection pedoggs, six is the youngest age
identified in this study at which children mustheeard; the oldest is fifteen.

Only a small number of States have undertakenesutiat quantify the extent to
which children are actually heard and have th&iwei taken into account. Only in a
few countries have the views of children on thiiesbeen collected and analysed.

When courts or administrative bodies have disanetiiodetermine whether or not to
hear a child, the criterion most often applied feether the child is capable of forming
his or her own views on the matter before the cdnrsome countries, the criterion of
ability to express one’s views such that they camiderstood also applies.

Regional Reviews
Africa

For the African Technical Preparation Confereneéfrld Congress lll, the African
Child Policy Forum carried out an Africa-wide studtyexamined the legislative
frameworks relating to sexual exploitation of chéld through a desk-based review
that analysed primary sources, including treatieayentions, charters and national
laws on children. Where primary data were unavéglad review was conducted of
secondary data from government websites and orgiamis working in the area of
sexual exploitatiofi®

The review found that many African countries haasgd to protect children from
forms of violence, including sexual abuse, expt@taand trafficking. Some
protective measures were found in constitutiontserst within child-specific
legislation and others within the criminal law. Ntieless, these legal instruments
were insufficient to protect children for a varietfreasons: a complex patchwork of
laws; lack of an overarching definition of the chipoor implementation, including
lack of treatment and rehabilitation for survivaradequate access to child-friendly
procedures at police stations and courts; andeng¥e sanctions for perpetrators.
Moreover, most countries have no specific laws pinahibit the exploitation of
children through trafficking, pornography and prision.

% The African Child Policy ForuntSexual Exploitation of Children in Africa: Backgrui Paper
Prepared on Legal Frameworks and Law Enforcementhi® African Technical Preparation Meeting
for the World Congress lll against Sexual Explagatof Children Dakar, Senegal, September 2008
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Various national legislative reform efforts haveeatpted to address protection of
children from sexual exploitation. The countriasdstd have used various
approaches, such as enacting consolidated chiklees, amending the criminal law
and revising the penal code, and enacting legisigirohibiting specific offences — or
a combination of these approaches. Overall, thehpadrk of legislation relating to
children’s rights poses a significant barrier tteefively harmonizing national laws
with international norms and standards.

African governments have made a number of commitsnenprotect the rights of
children from sexual exploitation, and ratificatiohthe key international and
regional instruments has increased. At the inteynalt level, there has been growing
recognition and emphasis among governments ofttpertance of children’s rights
and a call for more effective implementation oemmational legal instruments on
children. But such instruments on children mustrbeslated into national legislation,
policies and programmes in order to work. The mnigentified several problems:

* The lack of an overarching definition of the dhil

* Ambiguities and inconsistencies in the minimuresagf marriage and sexual
consent;

» Allowance of the defence of ‘reasonable belibé#itthe child victim was old
enough to consent to sexual relations;

» Legislation affording less protection to boysrilwarls despite the growing
visibility of sexual exploitation of boys on therdment;

* Ambiguous definitions of prostitution, traffickgrand pornography;

* In many countries, a lack of legislative provissgrotecting children from
exploitation in pornography.

In addition, in cases of abduction, if the victigrees to marry her abductor, the
perpetrator can only be prosecuted upon complginther people who can ask for
the annulment of the marriage.

Among identified challenges to the implementatibfaws were inappropriately
lenient sentences and impunity for perpetratorsaayat the countries under review
have ineffective sanctions and penalties. Sex denare often allowed bail and are
given suspended, non-custodial or short sentefroggementation of legislation by
duty-bearers was poor throughout the criminal gestiystem, including lack of child-
friendly procedures. Medical and other servicesfold victims were lacking, and
many laws do not adequately address the care aabitgation of child victims and
their need for medical, legal, and psychologicgipsut. Moreover, many African
countries have insufficient birth registration gyss, which may preclude children
from protection against sexual exploitation. Tli®ecause children without formal
proof of age may not benefit from protective minimages and from the protection
from exploitation to which all persons below 18 arditled.

Costing South Africa’s child-related law refor®outh Africa is in the process of
comprehensive reform of child-related law. Majcgqas of legislation containing
provisions challenging sexual exploitation of creld have either passed or are at an
advanced stage. An innovative element has beemapn of cost-effectiveness
analyses, budgets and implementation plans betssage of legislation.
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First attempts were made during the developmetiteoChild Justice Bill. A South
African Law Reform Commission project committee coissioned a cost-
effectiveness investigation of the proposed jueejustice system and developed a
strategy for implementation, involving collaboratibetween lawyers and economists.
This involved preparing a flow chart showing thereunt cost — across five
departments and at both national and provinciallevwof taking a child through the
criminal justice system. Then the cost of the aqursystem was compared with that
proposed in the bill. Three scenarios were develppaseline, ideal and a ‘roll-out’
scenario seeking to replicate how the new systemlik@ly to operate at about the
halfway point of its implementation. The analysigsfound to be valuable during the
bill's drafting.

As the bill approached Parliament for the firstdjmofficials recognized that it was
important to achieve ‘buy-in’ by high level goverani officials, including chief
financial officers of the relevant departments espresentatives of the Treasury.
They also realized the importance of developinggetsiand implementation
planning compatible with the government’s threeryedling budget system. An
economist, provided through a UN technical asst&gnoject, supported
departmental staff with these tasks.

South Africa’s Children’s Act, passed in 2006, leee&n under development since the
late 1990s. What eventually emerged is the mospeenensive legislation pertaining
to children ever developed in South Africa. It dgadimarily with care and

protection, including prevention. Aware of the esipeental process that had led to a
budget and implementation plan for the Child JesBdl, the lead department (Social
Development) hired a team to assist in costingthiédren’s Bill. From the outset the
consulting team provided detailed support and agerl models, but the departments
that would be responsible for implementing the tiaiti their own costing, budgeting
and implementation planning process, monitorechiyconsultants. A 122-page
report, ‘The Cost of the Children’s Bill’, was cofated in July 2006. It included a set
of full-cost scenarios and implementation-plan sc&rs (allowing for a phased
implementation); these were signed off by the hedidse departments that would
have substantial responsibilities for implementatibhe costing project did not
attempt to evaluate or cost the expected bendfiteecsystems proposed in the bill to
children or to society. But it did establish thestcof implementation and provided the
basis for a detailed implementation pfan.

Amendment of Ethiopia’s law on sexual exploitatioithiopian criminal law
relating to sexual exploitation of children wasiesved and amended in 2004 to
enhance its ability to protect. Also notable ig th@ Constitution (1994) prohibits
human trafficking for any purpose (article 18(2j) Ethiopia, the revised penal code
provides that:

» lItis an offence to procure a minor for prostitatieven if he/she consents, or to
keep a minor in a brothel for the sake of prosttutlf convicted, this crime

% For a more detailed account of these developmses;Reforming child law in South Africa:
budgeting and implementation planning;, UNICEF loentti Research Centre, 2007.
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carries a prison term of five years’ rigorous impnment and a fine of up to
10,000 Birr (approximately USD 1,125);

» Abducting a minor with the intent to use him/her oostitution is an aggravated
crime punishable by 10 to 25 years imprisonment;

» ltisillegal to have sexual relations with childravith enhanced punishment
where the child is under 13;

* Itis unlawful to traffick children or women for geor to “gratify the passions of
another” by enticing, inducing or procuring a choida woman for prostitution, or
arranging or providing for the procurement of ticééd children;

« ltisillegal to make, import, export, transpodceive, possess, publicly display,
sell, distribute, traffick or trade writings, imageosters, films or other objects
that display simulated sexual intercourse by adotilthat exhibit the genitals;

* Itis an offence to recruit, hide, transport, exmsrimport a child for forced
labour.

New Legislation on Trafficking in Nigerién 2003, Nigeria enacted new legislation
on trafficking that includes provisions to comida £xploitation of children through
prostitution, sex tourism and pornography. The fioliihg in Persons (Prohibition)
Law Enforcement and Administration Act includes tbibowing provisions:

« ltisillegal to use threats, intimidation or falseetences to procure a person under
18 years of age to engage in sexual activity ioutside of Nigeria, or to use any
drug to overpower a person under 18 years of agedier for a man to have sex
with the drugged person. Offenders of these tweipians may be punished with
a fine or 14 years’ imprisonment.

* The law prohibits any Nigerian resident from enegimg the prostitution of a
person under 18 years of age, permitting such sop&r defilement on one’s
premises or allowing such a person to be in a btolfhe law also makes it illegal
to keep a brothel or to trade in prostitution.

* In relation to the exploitation of children throutgiurism, the law prohibits
organizing or promoting foreign travel that promsote encourages prostitution.
Violators may be punished with 10 years’ imprisonmé&our operators and
travel agents must notify their clients of theitigation under this law and may
not aid, abet, facilitate or promote a person’d@iguion in tourism.

Contravening these provisions may be punished wptto 12 months’
imprisonment.

Europe

A report from the European Commission on implemmmeof the Council
Framework Decision to combat the sexual exploitatibchildren and child
pornography (2007; see chapter 2, page 20) sugipestiegislation of mo€U
Member Statesensures a high level of protection of childrermirsexual
exploitation and abuse and provides for an appatpievel of penaltie€. The report
shows that the provisions applicable in MembereStatostly comply with the

© European Commission: Report from the Commissiotherimplementation of the Council
Framework Decision on combating the sexual exgioieof children and child pornography,
MEMO/07/477, Brussels, 20 November 2007
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requirements of the Framework Decision with resp@ctriminalizing sexual
exploitation of children.

Exploitation of children through pornography isiagreasing criminal phenomenon
in Europe, the European Commission report founa.ofding to figures published by
Microsoft, 500,000 original images of children aféered on the Internet involving
50,000 different child victims. Currently at Ie26t0,000 sites offer images of abuse
of children’* The Framework Decision requires States to cririieathild
pornography. It is defined as the production, distion, dissemination or
transmission, the supplying or making availablel #e acquisition or possession of
pornographic materials that depict or representimn.

The depiction of children engaged in sexually eoiptionduct is normally not
allowed when the child is under 18. However, thenkework Decision allows — only
in certain specific cases — exclusion from crimiraility for child pornography
involving children who have reached the age of aégansent. Therefore the real
level of protection in every Member State is linkeith the age of sexual consent,
which varies from 13 to 17 years.

The European Commission report notes a lack ofumtegnformation concerning the
provisions in the Framework Decision relating te tteatment of children as
particularly vulnerable victims during criminal peedings. Taking into account recent
developments, the Framework Decision may need ingdand strengthening. This is
particularly the case with respect to offences cdteththrough the Internet or other
communication networks, such as ‘grooming’. Theorepotes that 55 per cent of
children appear to use the Internet every dayoandf these 11 per cent use social
networking sites such as chat rooms, the risk famyrchildren worldwide of being
involved in sexually abusive relationships is viigh.

According to the Commission report, the exploitatas children through travel and
tourism mostly escapes investigation and proseculationals of many countries,
including EU countries, travel to other areas efworld and buy sexual services
provided by children in regions including Southeasia and Latin America.

The report highlights that legislation of EU couegrcomplies with the minimum
requirement of criminalization specified in the fework Decision on combating the
sexual exploitation of children and child pornodrapHowever, information
transmitted by Member States is often insuffictenénable the Commission to assess
the real level of protection of children. This specially the case concerning the
extent of the exception allowed by the FrameworkiSien on extraterritorial
jurisdiction.

A 2006 European Commission report on EU MembereStaesponse to the binding
Framework Decision on combating trafficking in hunizeings (see chapter 2, page

n Report from the Commission on the implementatiothefCouncil Framework Decision on
combating the sexual exploitation of children ahddcpornography, MEMO/07/477, Brussels, 20
November 2007 (no para. Numbers)
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20) found varying levels of implementation; the B&m requires States to submit the
relevant text of new or revised national laws ® Buropean Commissidf.

A study by UNICEF's Innocenti Research Centre afddinafficking in Europe was
published in 2008, covering 51 States includingdtid other Western European
countries, 10 States in South East Europe and tiei€ommonwealth of
Independent States. The report suggests thattatiMouof these countries have
adopted laws to criminalize trafficking in humarifgs. But national legislation
varies widely, with relevant provisions found imstitutions, criminal codes and
criminal procedure codés.

In some cases, comprehensive anti-trafficking bate been adopted and include
detailed provisions on victim assistance, witnessgetion and special procedures for
affected children: “National laws specifically addsing child trafficking are as
diverse as those pertaining to trafficking in asluMost European countries have
defined aggravating circumstances if the crimeommitted against a child — special
circumstances that increase the severity of tieecend the respective punishment.
Some countries address child trafficking throughcsc articles on trafficking
introduced into the general child protection actitker research is needed to assess
how effectively these different approaches embtaeeomplexity of child

trafficking and the special vulnerability of chiédr, and protect the human rights of
child victims”.

The report indicates that while most countries hedepted the Palermo Protocol
definition of trafficking in human beings, less mhiaalf of the countries reviewed (23
out of 51) have adopted a distinct legal definitdrchild trafficking in national law.
Nevertheless, the legislation in 41 States refldesPalermo Protocol’s approach:
that child trafficking is a crime even if no illiameans are used to recruit, transport,
transfer, harbour or receive a child for the puepokexploitation.

The report suggests that the lack of a consisegyat Idefinition of child trafficking
shared by all European countries “is a considerabétacle to effectively addressing
child trafficking. This not only poses challenges international cooperation between
countries, but also has major implications foritlentification of trafficked children
and their effective protection”.

Far too often, the report suggests, victims ofitrihg are treated as illegal migrants
or as individuals who are criminally complicit imeir own exploitation. The study
reveals that in more than half of the European tras) trafficked children are not

yet sufficiently protected by law from criminal gecution for offences committed
while still in exploitive situations. The study fodi 14 countries where provisions
were in place to protect children from criminal geoution for offences related to
their situation as victims of trafficking and 29 evk no such provisions were in place.
(Information was not available for a further eigbuntries.)

The study found that of the (then) 25 EU MembeteStiall confirmed that their
national legislation ensures that child victimgrafficking “should be considered as

2 European Commission, COM(2006) 187, 2 May 2006§e22
73 Child Trafficking in Europe: a broad vision to pehildren first, UNICEF Innocenti Research
Centre, Florence, 2008
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particularly vulnerable victims”, while 11 statdtht their legislation did not (no
information was available from six countries).

At their Third Summit (Warsaw, May 2005), the HeafiState and Government of
the Council of Europe renewed their commitment to implementation of@#C.
They asked the Council of Europe to launch a pfaaction on violence against
children, with a particular focus on sexual violends a result, in 2006 the Council
of Europe launched its transversal programme, tBug a Europe for and with
children’. It aims to promote children’s rights ating elimination of all forms of
violence against children. As a complement to e nonventions on trafficking and
sexual exploitation and abuse, the programme hasajged other standards and
instruments to protect and empower children inntev information and
communications environment. This includes an ondjame on Internet safety
available in 20 languages, ‘Through the Wild Webdgks.”*

The programme strategy for the years 2009-2011diasissed at a high level
conference in Stockholm (8-10 September 2008). Stnédegy includes inter alia
drafting of European guidelines on child-friendlgiice, adoption of policy
guidelines for integrated national strategies atevice against children, promotion of
child participation and launching (in 2010) of anmign against sexual violence.
This will be similar to the ongoing campaign agacmporal punishment of children
launched in 2008.

TheParliamentary Assembly of the Council of Europehas also continued to give
attention to sexual exploitation of children. Inp8amber 2002, the Assembly adopted
Resolution 1307 on the sexual exploitation of aleild zero tolerance. The Assembly
called for Council of Europe Member States to adogynamic policy on impunity,
together with procedures giving priority to thehtig of child victims and their views
and aiming at ensuring that perpetrators have portpnity to evade justice.

South Asia

All countries in the South Asia region have ratifthe Convention on the Rights of
the Child. Afghanistan, Bangladesh, India, Nep&lL8nka and the Maldives have
ratified the Optional Protocol on the Sale of Creldl Child Prostitution and Child
Pornography (and the Optional Protocol onltivelvement of Children in Armed
Conflict). Bhutan and Pakistan are signatories to thesequist

None of the countries has ratified the Palermodealt though India and Sri Lanka
are signatories to it. National legal definitioridhaman trafficking vary widely from
State to State, and few comply with the internatiatefinition set out in the Palermo
Protocol. As a result, trafficking in human beirngs different meanings in different
States. This limits the possibility of developingeffective approach based on
regional and international cooperation.

Bhutan, India, Nepal, Pakistan and Sri Lanka halapted laws that criminalize
trafficking in human beings, and Bangladesh’s Woraed Children’s Repression
Act 2000 criminalizes trafficking in women and ahgn. But of these countries, only

4 See Council of Europe, “Building a Europe with dadChildren”, http://www.coe.int/
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Nepal, Pakistan and Sri Lanka have a legal desimif human trafficking.
Bangladesh, Bhutan, India, Pakistan and Sri Larmke ladopted laws that criminalize
trafficking in children specifically. However, onBangladesh and Sri Lanka have a
legal definition of child trafficking. In India ixists only in the state of Goa (the Goa
Children’s Act). None of these definitions corres@s exactly to the definition in the
Palermo Protocol; rather they address specificasyé child trafficking

All the States have laws addressing different aspafochild trafficking. Particularly
relevant is legislation regarding forced or bontdxbur, child labour, sexual
exploitation, adoption, marriage and kidnappingn8daws refer directly to
trafficking, while others can be used to addrestions of exploitation, including in
the context of trafficking. The relevant legal pigdans can be found in constitutional
laws, criminal codes, criminal procedure codeslabdur codes.

Birth registration laws and policies have been &elthin some countries and are vital
to anti-trafficking efforts. This is because pragibn is legal in parts of South Asia,
so determining whether a ‘sex worker’ is in factéd is often the beginning of anti-
trafficking efforts.For example, in Bangladesh the Birth RegistrationjeRt,

launched in 2001, is supported by recent legisiatiaking birth registration
compulsory. This standardized information will helgvent child labour, trafficking
and child marriage.

The prevailing approach in the region is to addotsisl trafficking as a law
enforcement and criminal justice issue. Laws confiawv requirements for legal,
social, psychological or other kinds of assistalncéctims or measures to ensure the
empowerment and protection of the child. Throughbatregion, there is an absence
of comprehensive national child protection lawsrafienal at the national and
community levels to prevent trafficking, prosecp&petrators or assist trafficked
children.

The legal age of majority for children and othee &ignits defining the child in
different contexts vary significantly in nationabislation. This directly affects how
stakeholders, particularly police and courts, asklmhildren’s needs, respect their
ability to make decisions and approach their innoceeand accountability.

Also, some national frameworks grant different demds of services and protection
for girls and boys. For example, boys may recedgs legal protection from sexual

exploitation than girls, or the minimum age of nege may be lower for girls than

for boys.

Penalties for child trafficking and other formsabiild exploitation vary widely across
the region as well as within some countries. Fangxe, Bangladesh has enacted the
death penalty for child trafficking, while otherwdries give lenient sentences for
sexual exploitation of children. On the one haratsh penalties signal that

trafficking, exploitation and abuse are considesedous crimes. On the other hand,
such penalties could encourage people not to répese crimes out of fear that the
perpetrator, whom they might know, will be senteht®death or life imprisonment.
Judges may also be reluctant to inflict such styegalties and may find the
perpetrator not guilty in order to avoid doing so.
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Legal protection for children who have been tr&kid remains insufficient across the
region. None of the countries has a clear provissgorotect child victims of

trafficking from criminal prosecution or sanctioiws offences related to their

situation as trafficked persons. In India, the Go§ enacted by the state government
of Goa and applicable only there, requires the gowent to establish centres to assist
children who have been victims of trafficking angbgort them in criminal
proceedings. It proposes establishment of a cmigli®ourt to try all offences against
childggn and establishes detailed safeguards itaf eictims and witnesses (see

box).

BOX
Protection of child victims/witnesses in the Goa Ghdren’s Act

Extract from procedures of the Children’s Court:

In all dealings with children, the Children’s Coshall follow the following
guidelines:
(a) Child victims/witnesses are informed of theierin regard to court proceedings;
(b) Their views are allowed to be heard and resgkct
(c) Inconvenience to them is minimized and theivgmy is respected;
(d) Delays in the proceedings are reduced,;
(e) Aggressive questioning or cross examinatiochdfl victims is avoided and the
same, if necessary, is done through the judge;
(f) Provisions are made for trials in canéra
(9) The identity of the child is protected,;
(h) Child victims are prepared for the judicial pess and prosecution of alleged
abusers is not rushed if a child is not ready téogoourt;
(i) The investigator ascertains the need for mé@ixkamination of the child victim
and when examination is undertaken, ensures thiipieue-examination is avoided;
() The medical examination should be conducteithénpresence of the
parent/guardian and social worker/counselor aaggossible;
(k) The child’s testimony should be recorded in phesence of a social
worker/counselor as early as possible after theigbuncident with other witnesses
at hand,
() Adequate translations/interpretations and tietoss/interpreters who are sensitive
to children’s needs should be provided wherevedede
(m) In case of a mentally challenged child, the petant service provider should
depose on behalf of the child;
(n) The special needs of the child victims/witnessiegould be catered for. These
should include the following:-
Enable children to familiarize themselves with do@rt surroundings;
Inform children of the different roles of the kegrpons at court, such as the
judge, the defence lawyer and the prosecutor;
Inform the court of the special needs of childreigéneral and of the
individual children in specific cases;

S Two recent reports from UNICEF’s Innocenti ResbaEentre provide a detailed regional analysis
of anti-trafficking initiatives in South Asia, fromvhich this summary has been extracted: ‘South Asia
in Action: Preventing and responding to child ticfing’ and ‘South Asia in Action: Preventing and
responding to child trafficking: Child-rights-basprbgramme practices’.

8 In camera’ means in private, without spectators.
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Help children be comfortable in the proceedings;

Encourage questionings to be short and clear sotasonfuse child
witnesses;

Permit children below eight years of age to resporidading questions
facilitated by a social worker.

Goa Children’s Act 2003 (Goa Act 18 of 2003), sec’2
END BOX

The Americas

Results from surveys by the Inter-American Childsdnstitute in 2003, 2004 and
2005 show increasing ratification of relevant inronal human rights instruments
in the region. By 2005, there were 30 ratificatiof$LO Convention182 within the
OAS framework (88 per cent of Member States). Thes one additional signatory
to the OPSC in 2005 (Haiti), thus increasing thenber to 24, with 20 ratifications,
five more than in 2004 (58.8 per cent).

By 2005, 23 OAS Member states (68 per cent) haéldped action plans against the
sexual exploitation of children; the 11 who havé @@ mostly in the Caribbean sub-
region. In terms of implementation, 17 of the 28es$ with a plan had developed the
relevant programmes and services; five were irptbeess of doing so and one had
not started. In relation to the actions developedien plans, more States had
developed preventive and protective measures,leg#i and judicial; the least
developed measure was child participation.
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CHAPTER 5. RECOMMENDATIONS

Sexual exploitation of children is a gross violatf their human rights, including
their right to respect for their human dignity gid/sical and mental integrity. The
effective protection of children from all forms éxual exploitation must be seen as
the fulfilment of States’ clear and immediate humights obligations under
international law.

States must translate these obligations, set atitapter 1, into an effective
framework of national law to prevent all forms efksal exploitation and to respond
urgently to it when it occurs, achieving prohibitiehile respecting throughout the
rights of child victims. Chapter 2 provides guidarm this process and chapter 3
presents some illustrative indications of proggiebally. Stemming the demand for
sexual exploitation of children and addressingp@esons profiting from commercial
sexual exploitation are equally urgent measureditainate a global industry in
which children’s bodies are treated as commeradairoodities.

Safeguarding children’s rights requires laws, petiand programmes specifically
designed with and for children. Children’s righttave their views heard and given
due weight must be reflected in legislation andiagghroughout the development,
implementation and evaluation of child protectioconf sexual exploitation. Rights
must apply to all children, without discriminatioFhis does not, of course, bar the
need for affirmative action in the form of legititeadifferentiation in treatment of
individual children because of their particulakeg®r needs.

The preparatory meetings for World Congress Il bagized the need to focus on
implementation of human rights standards at nati@val. Also emphasized was the
importance of legal frameworks combating more systiecally the ‘demand’ for
sexual exploitation of children, which is also ak#red in recommendations. Equally,
international instruments must be ratified and otgetion taken to stop organized
crime and smaller networks profiting from commelrsiexual exploitation of

children. It is a global industry, considered bg thnited Nations to be the third most
“profitable” illegal business after weapons andgsr{/

International Bodies

These recommendations should be pursued as s@ussible, with a review by the
end of 2009:

Special Representatives and Special Rapporteurs

» Encourage close cooperation between the new Spgeemksentative to the
Secretary-General on violence against childrenSihecial Representative on
children and armed conflict and the Special Ragporon the sale of children,
child prostitution and child pornography, togeth#th other special
representatives/rapporteurs with relevant mandatekjn collaboration with the
Committee on the Rights of the Child. This shouid at avoiding duplication,

"TUNICEF, see http://www.unicef.ca/portal/GetPagex@st=1429
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developing memoranda of understanding to maxinfie& tmpact on the

challenge to sexual exploitation of children, amgbarticular to:

o Consider how best to develop model laws and gueléorcnational
adaptation. These should reflect States’ humarngighligations to prevent
sexual exploitation of children without discrimiiat, respond to it effectively
when it occurs, including through international pemtion, and uphold the
rights of all child victims.

0 Encourage consistent reporting by all States byettteof 2009 (to coincide
with the 28" anniversary of the adoption of the CRC), coordidaty the
Special Representative on children and violencehein laws relevant to the
prohibition of all forms of violence against chitdlr, in particular all sexual
exploitation. The goal of this effort is to develgiobal ‘map’ of progress
towards universal protection of children and toegiasernational cooperation.

Committee on the Rights of the Child

» Develop General Comments on combating all formseafial exploitation of
children and related child trafficking, includingtdiled guidance to States parties
on the development, implementation and enforcemenational legislation.

* Review guidelines for periodic reports under theQR ensure that they
underline the importance of States reporting falythe extent of sexual
exploitation of children (with statistics) and @ugislative and other measures
combating sexual exploitation of children and tlipact. States should also
report fully on the follow-up to the Committee’s @duding Observations on
previous reports. The Committee should considevigitng a checklist of
necessary legal provisions.

« Continue to pay special attention to States’ pregjtewards the prevention,
prohibition and elimination of all forms of sexwalploitation of children,
including to States’ follow-up to the recommendasi@rising from the three
World Congresses.

UN agencies, NGOs and human rights institutionseamuraged to report fully to
the Committee’s pre-sessional working groups, piagdor examination of States’
reports, on the extent of and response to sexydbieation.

Other Human Rights Monitoring Bodies and Mechanisms

Other United Nations and regional human rightstyréadies and special procedures
of the Human Rights Council are encouraged to noetio pay particular attention to
combating all forms of violence against childranparticular sexual exploitation,
within their respective mandates and during theameination of States’ reports or
country visits. UN agencies, NGOs and human rigigstutions are encouraged to
provide reports on the extent of and responsexoaexploitation to these bodies.

Office of the High Commissioner for Human Rights

The OHCHR and other relevant agencies are encaditagensure that children and
their representatives in all States are awareet#nious international and regional
human rights mechanisms available to hold Statdsratfividuals to account for
crimes against children, including the Internaticdaminal Court and
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communications procedures established under theuginstruments. All such
mechanisms and special procedures should be emgsalta review their operations
to ensure they are sensitive to the needs of epiidicants and deal with cases
involving children, including cases of sexual exgaltion, as a priority, without delay
and with full regard to the rights of child victimmsad witnesses.

Members of the Human Rights Council

Universal Periodic Review process: a new process in the Human Rights Council, in
which States' overall human rights record is exaahino ensure that it includes
rigorous examination of States’ fulfilment of thebligations to prevent and prohibit
all forms of sexual exploitation of children andréspect fully the rights of child
victims.

Communications procedure for CRChe Convention on the Rights of the Child is
the only core international instrument lackingrafior draft communications
procedure, and this is an unwarranted discriminadigainst children seeking
remedies for beaches of their rights, includingrthight to protection from all forms
of sexual exploitation. States are therefore usgitilout delay to support the drafting
and adoption of an Optional Protocol to the CR@rtavide an appropriate
communications procedure for children, for the Gontion as well as the two
Optional Protocols.

National Governments

Ratify international instruments and withdraw reseations by November 2009 (20
anniversary of the adoption of the CRC$tates that have not done so should ratify
the core international human rights instrumentstified in chapter 1, including the
CRC, its two Optional Protocols and the Palermddea as well as the relevant
regional instruments. States should also reviewatitiraw any reservations and
declarations they may have made on ratificatiomsEhundermine the aims and
purpose of the instruments, including by restrigtine rights of children to protection
from all forms of sexual exploitation.

Ensure that national law fully complies with relew&international human rights

instruments and pursue full implementatiorStates should ensure urgently that they

fulfil the obligations inherent in ratification @fiternational human rights instruments,
reporting (as proposed above) to the Special Reptasve on violence against
children by November 2009 on the state of thegwaht legislation. In particular,

they should ensure that:

» International human rights standards are fully appropriately incorporated in
national law and/or that all national law — ciwfjiminal, customary and other
relevant law — fully complies with them. Ensuretttieey can be invoked directly
and enforced through the courts, including by ekitdand/or their
representatives.

» Children — particularly children with relevant exigaices — are involved in this
process of law review and development of legal &arks to combat sexual
exploitation.

» Capacity building to improve implementation andagoément of legislation is
provided for all those who are or should be engagele process, including in
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the education, health, welfare, social and crimjusiice sectors. This recognizes
that preventing and responding to sexual exploiatif children requires a multi-
sectoral approach.

» Sufficient resources are provided to implementi¢igéslative framework. This
requires detailed budget analysis and agreed ingiéation strategies across
sectors, specifically for the prevention of andefive response to sexual
exploitation of children.

Development and involvement of national childrenights institutions: States that
have not done so are urged to establish (througibldgion) independent children’s
rights institutions — children’s ombudspersonsammissioners for children’s rights,
or focal points on children’s rights within natidtuman rights institutions or general
ombudspersons offices. These should comply witiPmés Principles and take
account of the Committee on the Rights of the Chieneral Comment No. 2.
These institutions, together with all other natidmaman rights institutions and
ombudsperson institutions, should play a key nolthée independent monitoring of
government responses to sexual exploitation. Theuld advocate for effective legal
frameworks and enforcement and where necessaryeetimi child victims have
effective remedies and redress, supporting thepuiisuing these.

In reviewing and reforming national legal framewsrstates should give special
attention to the following:

Birth, death and marriage registrationStates should intensify efforts to ensure the
right to birth registration, without discriminatioas one necessary safeguard against
sexual exploitation. States should create and iaihirth, death and marriage data
registries with full national coverage.

Definition of the child: States should ensure that, for the purpose of faatecting
children from sexual exploitation, the child is smtently defined as everyone below
the age of 18 years, whatever the age of consenage of marriage or onset of
puberty. States should thus ensure that the agensent does not in any way affect
the criminalization of all forms of sexual explditan of those under 18, with no
exceptions whatsoever.

In line with international standards and the reca@ndations of the Committee on the
Rights of the Child and the Committee on the Eliaion of Discrimination against
Women, States should ensure that the age of marf@adoth boys and girls is 18
without discrimination, so that consent to undeg-atarriage cannot be valid.

Definitions of forms of sexual exploitation and dons to be prohibitedStates
should ensure that national legislation incorparaite most comprehensive
definitions of all forms of sexual exploitation aaduse of children.

Prohibition: States should ensure the prohibition of all foohgiolence against
children, in particular all sexual exploitation apither sexual violence, all corporal
punishment and harmful traditional practices. lat& that recognize an age of

"8 paris Principles (Principles relating to the SsaifiNational Institutions), GA resolution 48/134,
1993; Committee on the Rights of the Child Gen@ainment No. 2 The role of independent national
human rights institutions in the protection andmpotion of the rights of the child, CRC/GC/2002/2

68



consent below the age of 18, consent shall nagkentinto consideration, nor ever
bar criminal responsibility for sexual abuse ofldtgn up to 18, when based on
coercion, a relationship of authority or significaifference in age or mental or
emotional maturity. Such measures should not govensensual sexual activities
between children.

Child victims: States shouldeview their legislation to ensure that child vie$
(defined as everyone up to 18) of all forms of sdxaxploitation are not criminalized
for their involvement or stigmatized in any wayt bansistently recognized as
victims.

Jurisdiction: Each State is urged to establish jurisdiction @feoffences of sexual
exploitation when committed:

» On its territory or on ships flying its flag or aiaft registered under its laws;

» By one of its nationals, or by persons having hatbitesidence in its territory, in
other territories;

* In other territories against a child who is a naailor has his/her habitual
residence in the State’s territory.

Each State should also ensure that its extrataalijorisdiction is not limited by
requiring that the acts are also criminalized m $tate where they happened (the
double criminality condition). Such conditions shlibbe removed urgently to tackle
impunity of perpetrators.

Statutes of limitation:States should ensure that in all cases of sexuaés against
children, statutes of limitation or prescriptiorripels continue to run for a sufficient
time to allow the initiation of proceedings aftectsld victim has reached 18.

RemediesStates should ensure real and realistic remedreshfldren for breaches of
their right to protection from all forms of sexwadploitation. These should include
provision of child-friendly information, advice amdlvocacy, including support for
self-advocacy by children, access to independanptaints procedures and where
necessary to the courts with legal and other asgist Where rights are found to have
been breached there should be appropriate reparat@uding compensation, and
where needed measures to promote physical andglegital recovery,

rehabilitation and reintegration (as required by @ptional Protocol and by article 39
of the CRC).

Sanctions and treatmentEnsure that sanctions defined in legislation fones of
sexual exploitation are effective, proportionatd dissuasive. In particular, States
should ensure that the sanctions set for crimesefof child prostitution and
consumption of or access to child pornography cefigly the seriousness of these
crimes. The primary aims of the criminal justicstgyn in responding to sexual
exploitation should be achieving the safety ofataih and the public, including
through effective deterrence and prevention offferaling.

Intervention programmes or measures, includingnolée management systems and
treatment, designed to minimize the risk of reppdfEnces should be made available
to alleged and sentenced offenders. Measures shtmddllow for the seizure and
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confiscation of goods, funds, etc., used to conmffi@nces and temporary or
permanent closure of establishments used.

Views of the child:States should ensure that the legal framewori tidmplies with
article 12 of the CRC, requiring all those involiadesponding to sexual
exploitation to ensure that children are awaréneirtright to, and are given the
opportunity to, express their views and have thvim&s given due weight at all
stages and in all decision-making and in all adstiative and judicial proceedings.

Child-sensitive justiceStates should ensure that all involvement of céiidvith the
criminal justice system complies with internatiohaman rights standards and with
the child’s best interests and respects their tigletxpress views and have them given
due weight. States are encouraged to widely digsgmito all those concerned the
‘Guidelines on Justice in Matters involving Childctims and Witnesses of Crime'.

All involved in law enforcement, including in partilar judges in criminal and civil
proceedings, must receive ongoing and compreheftrsiveng on child sexual
exploitation and child victims’ responses to it.

Privacy: There should be clear obligations in national fawespect the privacy of
children and to avoid identifying victims in invEgtory or court proceedings or in
the media. There should be no public identificatbehild perpetrators of sexual
exploitation and abuse.

Legislative basis for reporting mechanismall States should review by 2012 their
procedures for identification, reporting, referaald investigation of all forms of
sexual exploitation and sexual abuse. This is suenthat they provide an effective
and accessible service in the best interests @frehi. Where mandatory obligations
to report signs or suspicions of sexual exploitatd children to competent
authorities are placed on certain professions {f@sdme cases on the public), these
should be widely known and disseminated to childiérere should be no legal
reporting obstacles for professionals in contath whildren. In addition children
should have the right of access to advice and aayoservices and helplines that
operate on a confidential basis, only reportindhauit the child’s agreement when the
child or other person is believed to be at immediesk of death or serious injury, or
where the child clearly lacks sufficient undersiagdand it is believed that breach of
confidentiality is necessary to prevent them béiagned.

Legislative basis for preventiorthe legislative framework should include measures
to prevent sexual exploitation (see Optional Protacticle 19). These should require:
» Training and awareness-raising on children’s rigthts law and the various

forms of sexual exploitation of children for albge working with children;

* Public awareness-raising of the forms and riskseatial exploitation, their
impact on children and how to identify and report;

» Prevention of offending, through measures to enthakethose who come
forward because they fear they may commit sexilsles against children are
offered counselling and treatment programmes. Thadadbility of such
programmes should be widely disseminated;

* Prevention of re-offending, through offender mamaget systems and
treatment, should be made available to those sugj@ciminal proceedings,
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before and after conviction, in and out of prisBast practices in offender
management and treatment should be reviewed asendisated globally;

« Therapy and rehabilitation for children and adoéeds with sexually
problematic/harmful behawio who maypose aisk to other children, through
appropriate child-focused measures and prograntimagsvill not criminalize
them but will balance their best interest with degard for public safety

» Systems to enable relevant criminal records tadred and checks to be
made on all those employed or seeking employmepogitions giving them
regular contact with children, with appropriateegafards;

» Systems to collect and store (with appropriategadeds) data relating to the
identity and genetic profile (DNA) of those con@dtof sexual exploitation
offences. Such systems should ensure the immeaiatibility of this
information to other States.

Recommendations Specific to Particular Forms of Seal
Exploitation

Sexual exploitation in prostitutionStates should ensure criminalization of recruiting
a child into prostitution or causing a child tofpzEipate; coercing a child into
prostitution or profiting from or otherwise exploig a child for that purpose; and
using a child in prostitution. Attempting and aiglior abetting or any other act of
complicity with these offences should also be anatized.

Sexual exploitation in pornographyRegarding sexual abuse representations, States
should ensure the criminalization of productiorfeohg or making available;
distributing or transmitting; procuring for onesetfanother person; possessing;
knowingly obtaining access and viewing through infation and communication
technologies; intentional recruiting or causingoercing a child to take part in
pornographic performances; profiting from or othisevexploiting a child for this
purpose; knowingly attending pornographic perforogminvolving the participation

of children (and in addition, attempting, aidingadyetting these offences); and
advertising in any way child exploitation in pormaghy and child abuse images.

States should ensure the existence of a natiopaladzed law enforcement unit
dedicated to investigating Internet-facilitatedroes against children and to
identifying victims of child sexual exploitationtees should ensure their national
specialized units work in cooperation with othetioraal units on this crime area,
through the international network of INTERPOL. $&ashould also share seized
images of child sexual exploitation through thesinational Child Sexual
Exploitation database (ICSE), as evidence matefialcommitted crime.

States should implement the now readily availalfi@ddCSexual Abuse Anti-
distribution Filter to block access to websitestaaring child sexual abuse images.
Internet service providers should be under appatgduties to report child abuse
images and block access to sites including them.

Corruption of children and groomingStates should ensure the prohibition of
intentionally causing a child below the age of @mdo witness sexual abuse or
activities. States should also prohibit groomingaking intentional proposals by an
adult, including through the Internet, to meet édctinder the age of consent for
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sexual purposes. There should also be administragigulation of cybercafés and
other places where computers are made availalhes tgeneral public, including the
establishment of specific measures to ensure ateeguatection for children and
adolescents, which may take the form of a standagdcode of conduct.

Corporate liability: States should ensure that legal entities can bkelfar any
involvement in sexual exploitation of children,vasll as aiding and abetting or other
complicity in offences(See also Theme Paper on Corporate Social Respliy$ib

Organized crimeinternational and national agencies involved in batimg
organized criminal groups should be made awarkeostibstantial involvement of
such groups in the sexual exploitation of childfEimey should research this
involvement and identify best practice in stoppiingse activities, through measures
including, for example, prevention of money laundgrseizure and confiscation of
criminal assets and special investigation techriglrdernational forums such as the
United Nations Office of Drugs and Crime and FiniahAction Task Force, which
deal with international crime and organized crirhgr@ups, should urgently address
sexual exploitation of children, nationally, regatiy and internationally.

Child trafficking related to sexual exploitationStates should review laws and ensure
that they conform fully to international standardis particular to incorporate the
definition of trafficking and child trafficking fnrm the Palermo Protocol, addressing
trafficking for all forms of sexual exploitation thin a human rights framework and
respecting the rights of child victims. Traffickbdys and girls up to age 18 must not
be criminalized, including for any offences theyrooit in relation to their situation

as victims of trafficking for sexual exploitatioReople’s migration must not be
jeopardized.

National laws should be harmonized to ensure ptioteor child victims of cross-
border trafficking, who may fall under the legakypew of two or more nations. In
particular, harmonization of legislation shoulddmhieved in relation to the
definitions of trafficking, legal definition of thehild, possibility of obtaining
compensation for harm suffered by trafficking vitsi and repatriation measures.
Foreign-born child victims must have access toge¢udetermination procedures
under the Refugee Conventions and must not be taponless in their best interests.
(See also Theme Paper on child sexual exploitatiarafficking)
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ANNEX
International human rights instruments relevant to challenging and
ending sexual exploitation of children

All binding International Instruments relevant to sexual exploitation of children
Convention concerning Forced or Compulsory Labttor¢ed Labour Convention’
No. 29; 1930).

Convention for the Suppression of the Traffic imd@as and of the Exploitation of
the Prostitution of Others, (1949)

Supplementary Convention on the Abolition of Slgyé¢ne Slave Trade and
Institutions and Practices Similar to Slavery (1956

International Covenant on Civil and Political Rigl{L966)

International Covenant on Economic, Social and @altRights (1966)

Convention concerning Minimum Age for AdmissionBmployment (Minimum Age
Convention No. 138; 1973).

Convention on the Elimination of all Forms of Diseination against Women (1979)
Hague Convention on the Civil Aspects of InternadiloChild Abduction (1980)
Convention on the Rights of the Child (1989)

International Convention on the Protection and Rigti All Migrant Workers and
Members of their Families (1990)

Rome Statute of the International Criminal Cou&98)

Convention concerning the Prohibition and Immedfstgon for the Elimination of
the Worst Forms of Child Labour (Worst Forms of I@hiabour Convention, 1999)
Optional Protocol to the Convention on the Rigtitthe Child on the sale of children,
child prostitution and child pornography (2000)

Optional Protocol to the Convention on the Rigtitthe Child on the involvement of
children in armed conflict (2000)

Convention against Transnational Organized Cring®@2

Protocol to Prevent, Suppress and Punish TraffickinPersons, especially Women
and Children, Supplementing the United Nations @omion against Transnational
Organized Crime (2000) (‘Palermo Protocol’)

Protocol Against the Smuggling of Migrants by LaBéa and Air, Supplementing the
United Nations Convention Against Transnationaht@ri(2001).

Convention on the Rights of Persons with Disakit{2006)

International Convention for the Protection of REérsons from Enforced
Disappearance (2006)

Binding Regional Instruments

Africa

African Charter on Human and Peoples’ Rights (1981)
African Charter on the Rights and Welfare of thelC{L990)
African Youth Charter (2006, not yet in force)

Asia

SAARC Convention on Preventing and Combating Tc&ifig in Women and
Children for Prostitution (2002)

SAARC Convention on Regional Arrangements for thenition of Child Welfare
in South Asia (2002)
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Europe

European Convention for the Protection of HumarhRigind Fundamental Freedoms
(1950)

European Social Charter (1961) and Revised Sotiatt€r (1996)

Convention on Cybercrime (2001)

Council of Europe Convention on Action against Ticking in Human Beings (2005)
Council of Europe Convention on the Protection bfl@@en against Sexual
Exploitation and Sexual Abuse (2007; not yet ircéoOctober 2008)

European Council Framework Decisions (2001/220/J2002/629/JHA

2004/68/JHA

The Americas

American Convention on Human Rights (1969)

Inter-American Convention on the Prevention, Pumisht and Eradication of
Violence against Women (1994)

Inter-American Convention on International TrafficMinors (1994)
Inter-American Convention on the International Retof Children (1989)
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