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“... decision-making politicians appear sometimesb® confused

about how to treat migrant children. On the onedhdhey state their
full support of the idea that children do have tggand also recognize
that our aging continent will need migration, rest young migrants.
On the other hand a number of them appear not &bleeto draw the

necessary conclusions [about the rights of migchittren].”

OVERVIEW

Like adults, children migrate across borders fdfedént reasons and
in varying circumstances; and they face legal cgnsaces as a result
of their migration. Two of these consequences arergon to all child
migrants and have far-reaching implications: theldchmigrants
become non-citizens or aliens once they cross @eboand they face a
new social environment once they leave home. Thistieg legal
framework does not directly address either of thesesequences.
Domestic child protection law, which addresses gheblems facing
children without satisfactory homes, does not oftewer issues of
foreign citizenship, including the risk of deportet and lack of
entittement to social benefits that non-citizenlddein can face. And
migration law, which establishes the parametertawful status for
recognized categories of migrant, does not dedh Wit needs and
circumstances of most children who travel indepatigeof their
families. However, international law has long remiagd the
distinctive needs of some groups of child migrahisthe Declaration
on the Rights of the Child, adopted by the Leadudaiions in 1924,
the first ever international child rights declaoati two of the five
principles articulated define rights relevant tdaletmigrants: (1) the
primacy of the child’s right to relief in times dfstress (a precursor to
attention to the special needs of refugee childranyl (2) the
imperative of protection for exploited children €figuring concern
with child trafficking). More recent regional andmdestic legislation
regulating immigration has included provisions pooimg family
unity and by implication the migration of childrarith or to join their
adult relatives. A broader engagement with the mather aspects of
child migration however has been absent. Theraisingle piece of
international or regional legislation that systeically and
comprehensively addresses the issue. As a resulidtly of relevant
legislation, though quite extensive and diverse, dxaimpact on child
migrants which is inconsistent and incomplete.

This paper contributes to IRC's ongoing exploratidrthe different
dimensions of the vulnerability of children in imetional migration

*The paper discusses international child migrapoimarily in the context of
movement from developing to developed countries.
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The Legal Framework

International, regional and domestic law impingirgn
international child migration includes three braggproaches,
each of which covers only part of the relevant pimeena.
One approach is punitive and criminalizing, theesldstrain
in migration legislation, dating back to prohibitiof the so-
called ‘white slave trade’ in the nineteenth cewntun its
contemporary form, it includes conventions crimiziag
trafficking in persons, including children, thoughot
trafficked persons. It is based on a dichotomy ketw
criminal traffickers and victim trafficked persondhis
approach focuses on penalizing and preventing éapie
child migration. It is, by definition, inhibitoryather than
facilitatory. In this body of legislation, crystaikd by the
Trafficking Protocol to the 2000 Transnational Qngad
Crime Convention, victimhood is constitutive of tiegild
migrant. As a matter of legal definition and unlitkeir adult
counterparts, child migrants can never consenkpioéative
migration facilitated by intermediarié3Vhere mediation and
an intention to exploit exist, such migration tHere always
constitutes the crime of trafficking. An adolesckuking for
employment and a way out of a Kosovar refugee canp
agrees to accompany an agent to a west Europedaldap
work in the sex trade counts as a trafficking wicfust as an
Indian child sold into domestic service by her péselnsofar
as this categorization results in the mobilizatdmprotections
and human rights entitlements for trafficked cheldr the
results may be positive. In the United Statesgt@mple, a ‘T
Visa’ which provides lawful immigration status fdr years
and can lead to permanent residence, is availtideadgh only
vary rarely granted) to child victims of traffickjn But often
classification as a trafficking victim leads to &uhal
migration obstacles for the child at the bordefonced return
of the migrant child to his or her place of origiFhis may
hamper the long term realization of human rightd an
opportunities for child migrants, and frustrate ngeactively
chosen which they consider their best availabléoopt The
process of criminalization of traffickers can alsonfront
children with dangerous options: in some countrégess to
protection is conditional on the agreement of thédcto
testify against the trafficker in court, a strateghich can
backfire on relatives and be detrimental and/orgeaous for
the child.

A second legal approach to child migration is ragpdy, the
primary thrust of most domestic and regional migrat
related law. It establishes the parameters forl leggration,
including the migration of children. It is based e notion
that children are family dependents who lack automas
agency. As has been pointed out in the contexhefunited
States, but the point applies more generally, fforposes of
immigration law, a ‘child’ only exists in relatido a parent®
Family reunion depends on proof of the parent-child
relationship, and of the child’s dependence. ltetalplace
around parents, not children. The European UnionnCib
Directive on the Right to Family Reunification, fexample,
only requires member states to admit children famify

reunion without additional qualifications if theyeabelow the
age of 12. Beyond that age, states can impose i@ualit
requirements, such as proof that the child meetsotalition

for integration”® As a result, much contemporary independent
child migration fits imperfectly into the templateading to a
status of illegality or irregularity for the migrohild. In the
United Kingdom, for example, single parents who nan
demonstrate that they have had ‘sole responsibifity
children over 12 who are seeking to join them, vk
disqualified from bringing them in.

A third approach is protective, the most recent anmights-
related strain. It includes international law diegt at the
protection of specific groups; e.g., refugees, amgrworkers
and their families, children, victims of the worfstrms of
child labour. Over the past fifteen years or sergthas been a
growing acknowledgement that child migration isgngicant
and increasingly important phenomenon that requires
development of a more effective, protective appnoaks a
result, despite the absence of comprehensive &tigis| there

is now a body of international standards includbwh the
Convention on the Rights of the Child (CR®ut also some
‘soft law’ measures which directly address childgration.
For example, several migration destination coustsech as
Canada, the United States and the United Kingdoawve h
developed guidelines for child asylum-seelersegional
bodies and institutions including the EU have pomil
recommendations targeting child migrahtsnd the UN
Committee on the Rights of the Child has issuecct@ilkd
and comprehensive General Comment on the fbRiegional
groupings of NGOs, such as ECPAT in Asia, and the
Separated Children in Europe Project, have develspecific
recommendations on particular categories of chilgramts,
such as sexually exploited and asylum-seeking w@hilt
Human rights groups have directed research andcadyo
towards targeted issues such as child labourdtalin(MSF)
and child workers and street children in Moroccd &pain
(HRW).X® International organizations such as the United
Nations High Commissioner for Refugees (UNHCR) now
regularly track child migration statistics for rgke and
internally displaced persons, and have issued gessef
Executive Committee (or EXCOM) recommendations and
guidelines about refugee childréh.

The emphasis of this body of work has been on child
migrants’ distinctive vulnerability, their triple ubden of
alienage, minority and family separation, and om tieed for
protective policies to ensure their safety and arelf In this
focus, the work has followed one of the generatgples of
the UN Convention on the Rights of the Child (CRi@Gg best
interests’ principle:

‘In all actions concerning children, whether
undertaken by public or private social welfare
institutions, court of law, administrative auth@#
or legislative bodies, the best interests of thiddch
shall be a primary consideratiof’



The other, complementary, general principle, eguedintral
to the international child rights framework but reewin its
conception, has not featured as prominently. Thisthe
principle of child agency or voice:

‘State parties shall assure to the child who isabép
of forming his or her own views the right to exmes
those views freely in all matters affecting thelahi
the views of the child being given due weight in
accordance with the age and maturity of the child.’

“For this purpose, the child shall in particular frevided the
opportunity to be heard in any judicial and admninaisve
proceedings affecting the child, either directlytbrough a
representative or an appropriate body, in a maoossistent
with the procedural rules of national lai?’.

When this principle is applied to the analysis dfilcc
migration, a different perspective emerges, withildch
migrants as agents, decision makers, initiators social
actors in their own right. From this vantage point,
vulnerability and the need for protection are omie element
of the social policy agenda; the other role islfetion, non-
discrimination, inclusion, the promotion of opparity and
the acknowledgement of capacity for autonomousoresiple
action, and for child participation in policy fortien. This
perspective has been virtually non-existent inghelution of
the legal framework governing child migration, whetenial
of the child migrant’'s capacity for autonomous agehas
been the guiding principle. Independent child migsa as a
matter of law, have generally been regarded asestispither
passive victims of exploitation (trafficked), or deserving
illegals (petty thieves, beggars, domestic work@etending
to need asylum) or adults masquerading as chifdrémthe
words of an American juvenile immigration officehey are
“either runaways or throwaways”.

Definitions

What are some of the current legal provisions gfuatern the
situation of child migrants and how might they bgproved?
One can define independent child migrants as amldvho
migrate across national borders separately (though
necessarily divorced) from their families, and uag within
this definition four broad categories defined bg trimary
purpose of travel:

(a) Children who travel in search of opportunitiegiether
educational or employment related

(b) Children who travel to survive - to escape peusion or
war, family abuse, dire poverty

(c) Children who travel for family reunion - to joi
documented or undocumented family members who have
already migrated

(d) Children who travel in the context of exploitst
(including trafficking).

These groups are not mutually exclusive. Like adwalhildren
travel independently for reasons which may overl@he
refugee may also be seeking family reunion and rigoor
enhanced educational opportunities; the traffickkidd may
find him or herself in this situation because afedpoverty
and may have no better alternatives than employaiertad.
Much of the applicable general legal framework &pto all
four categories of independent child migrant. Thesm

important and fundamental human rights protecti@me
comprehensive in their scope. As stated abovee ther some
additional measures which apply more specifically t
trafficked and persecuted children, and there rmrigration
regulations governing access for families. Childndro travel
independently, in search of education and/or work
opportunities are least catered to by specificdchiigration
measures. A fortiori, legislative provisions thaply to them
apply to the other groups of child migrants too.

Migrating To Advance Opportunities

There is no clear understanding of how many childnigrate
alone in search of better opportunities, for edocaand or
employment, but the number is undoubtedly significand
probably growing. Generic factors such as globegjiralities,
increasingly available travel opportunities, soémbginaries
which include the possibility of life elsewhere dame with
situation specific circumstances to produce a \‘arge and
diverse population of children migrating to advarbeir
opportunities. Here are two vignettes encompassog
continents.

The first describes the large migration of Moroccduidren
to Spain. As the Moroccan director of an NGO pringd
services to the children in Ceuta, the Spanishagecbn the
northern coast of Morocco, commented.

“They are not street children, but youth from poor
neighbourhoods who are the only support for their
families. They have no job skills and leave school
early because they have no hope that schools will
improve their situation.... [The children] plan for a
long time; sometimes they travel with the agreement
of their families, who pay clandestine travel fées
the “smugglers”... They know not to bring papers,
but for the last two years they also know that with
documents they can get status and they know who to
ask for in Cordoba or Marseille to get help with
status. We have never met a youth who comes back
who says he failed.”

Children describe their journeys as motivated byepty and
lack of opportunities, but also by a more geneesim to seek
out a better life.

A sixteen year old boy explained: “I want to goSpain to
work and to help my family. My family is very poorA

thirteen year old girl, who sold sundry food itemms the

streets, begged and collected leftover food frofesaaid:
“We come to eat... | had to leave school about a wem’.

According to a fifteen year-old who left his job Tiangier to
travel to mainland Spain hidden under a large trioekwas
detected at the border and returned: “My heart toédto go
to Spain so | went. My parents let me do what htva | see
my future in Spain. The next time | will go ovemd become
a butcher. 1 will go to school there and leath.”

Not all journeys undertaken are between adjacenhtces.
Some children embark on transcontinental traveptosue
their dreams or those of their families. A well-woroute
transports thousands of children on their own ftoe Fujian
province of South-Eastern China to northern metippo
including New York. The journeys are invariably darous
and unpredictable, mediated by intermediaries wthodsto
gain financially from the transport. Children’s cdans on
arrival are complex and varied. Some indicate abahate



plan, involving what one might call “mutually advageous
exploitation”; others evidence regret, fear, thdigation of
filial obedience, disorientation. Here are two ehffnt
responses to similar journeys, given by Chinesddien
interviewed in New York in December 2000.

An eighteen year old girl told us: “My family uséallive in a
village by the ocean in Fuzhou province. My fatbemed a
big business, a sock factory, but his business Wwankrupt
and then we moved back to my grandmother’s housanon
island in Fuzhou... | had a happy childhood there... ad
started a new transport business. Now my Dad oalyes
back home once a month. My Mom has a home busiSéss.
wakes up early to get fresh fish and sell it in tharket....
Most of my friends have left my village. Almost #fle young
people leave, about 90 per cent....They are fogbisbple.
They want to send their kids away to save face.y Tame
proud. Families think that at least one of theitdrken should
go to live somewhere else. Some of them are toadto
really care about their children’s future. | hawe younger
brothers. My oldest brother wants to come to thatddn
States, but | don't think he should.... Today thespgg costs
about US$60,000 and it is very dangerous. | domitkt |
should have come. | miss China. | wish | had rohe. |
don't think life in Fuzhou is that difficult really. The latest
trend is for people in the village to borrow morfeym their
neighbours or relatives at a very high interes iatorder to
send their kids away.... When my Mom talked to meuabo
coming to the United States, | disagreed with heryv
strongly, but then she started to cry. She begged! didn’t
want to disappoint her, so eventually | agreedda.gThey
are my parents so | have to obey them.”

By contrast, this was the perspective of an eightezar-old
boy from the same area: “My father used to workthe
Communist government, but he was fired when | was b
(one child policy). ... He became a corn farmer. femily
became much poorer... Then five or six years ago atiyef
died. My family’s financial situation became muahore
difficult... | was 16 years old when | left China. Mpom
didn’t want me to go at first. | was the only deft... But |
knew | had to go to help my family*”

A range of legal instruments are relevant to indejeat child
migrants in these situations; as previously statedsingle
consolidated statute or convention specifically radges
them. Though there is an authoritative internatiagdinition

of a child — “every human being below the age of.liless
under the law applicable to the child, majority atained

earlier’!® there is no comparable definition of a migrant.

Applicable law can be divided into two broad catéem
international human rights law and labour law. Othe=as of
law, such as refugee law and criminal law may bevest in
some cases too; they most directly cover the sitwadf
children migrating for survival and for exploitatio

1. International Human RightsLaw

The minimum floor of rights pertaining to migranis¢luding
child migrants, derives from two clusters of hunigts law,
namely the international bill of rights which setst general
human rights protections for all, and specific camions
which address the rights of particular groups. Ttoall the
principal human rights which are relevant to chiigrants
are codified in the 1989 Convention on the Rightsthe
Child, which consolidates previous internationalgale
commitments, it is useful to review the more gendniman

rights instruments since child migrants’ rights wldo be
understood and defended within the context of genand
universal human rights obligations as well as Hgrence to
more specific and limited legal undertakings.

(a) The International Bill of Rights

The Universal Declaration of Human Rights (UDHR)e t
International Covenant on Civil and Political RiglftCCPR)
and the International Covenant on Economic, Soeiadi
Cultural Rights (ICESCR) set out a broad range a$id
human rights which apply to all, including therefochild
migrants, irrespective of nationality, legal statrsage. By
virtue of these provisions, child migrants, whatevkeir
immigration status, have an unqualified right te thasic
human rights. The most fundamental principle is tios-
discrimination principle, which prohibits all disttions
between people which are arbitrary, disproportienar
unjustifiable’® Cultural, moral and religious arguments are
often advanced to justify migration decisions imgubson
children (e.g. it is in the child’s best interegisbe sent home
to their family); and political and economic factoare also
used to rebut criticisms of arbitrary exclusion rofgrant
children from services (e.g. from education grafiem free
health care). Given the moral and legal imperabfv&eating
all humans as of equal worththe onus of justifying these
measures is on those who seek to bring themselitegvan
exception to the equality principle. In practiceésadissions
about what exclusionary policies are arbitraryustifiable or
disproportionate, are ongoing and central to thelution of
any society, especially one experiencing rapid dgaqghic
changes. And access to legal services requiredntorae
rights is as unevenly distributed as the rightsmigeves,
rendering the letter of the law illusory in mostagtical
situations.

More specific rights include ‘life, liberty and sety’,
freedom from torture, cruel or degrading treatmemt
punishment, full access to the court system, etyuhkfore
the law, protection from ‘arbitrary arrest, detentior exile’,
full procedural protections in the event of arr@st detention
associated with a criminal process, payment ofrarfage for
work performed, police protection from physical sexual
abuse, publicly funded emergency health care whailable
within the state, and shelter and other forms o€iao
assistance necessary to preserve life. Individakss have a
right to some less commonly cited protections idiig
‘recognition as a person before the law’ and thghtrito a
nationality. In addition they have a right to leaamy country
including their own, unless restrictions to thight are
required as a matter of ‘national security, pulolider (order
public), public health or morals or the rights drekdoms of
others'?!

These human rights provisions impinge directly @ms
common aspects of the situation of independentdchil
migrants. Generic human rights obligations to pbtéfe
(strengthened by maritime law and specific regatetiabout
rescue at sea) implicate state responsibility faildoen
stranded trying to cross a border through the desemjured
as a result of dangerous transport arrangements
(undercarriages of planes, boots of trucks, coatainin
lorries) or in distress at sea. Procedures whichater
insuperable hurdles for children seeking to legwertown
countries and do not fall within the exceptionselisabove, or
which subject them to summary removal and retuttmoadlers
without individualized proceedings, also fall foaf these



provisions, as do arbitrary or abusive detentioacpces or
other deprivations of liberty to which migrant chién are
frequently subjected. Even where the detention lildc
migrants is lawful and envisaged as a measurestfrésort
and for the shortest period of time, it must comfarith a
range of procedural protections, including the trigh be
informed of the reasons for detention, the righbébrought
before a court promptly, the right to challenge léngality of
the detention and to seek compensation in the ewént
wrongful detention. Where child migrants are derdedess to
guardianship or to free legal representation, flectveness
of their right to challenge detention can be calietbh
question. According to UNHCR, the detention of dhil
asylum-seekers is always against their best irteerkegollows
from their view that justifications, such as theedeto
‘protect’ them from traffickers or snakeheads h#we same
validity as incarceration of child abuse victimsul

The right to equality before the law combined wiftk right to
fair working conditions and to work that is not hedous,
does not interfere with the child’'s education arsd not
harmful to the child’s health or development (CRE 82)
should enable child migrants to claim redress fousive
employment situations. And the right to liberty asecurity
and to the enjoyment of just working conditions osps a
duty on states to protect migrant children from kiag
conditions that are inhuman or degrading, and filwind party
threats to their safety, including from smugglersd a
employers. Conversely, however, human rights lawo al
includes very general provisions regarding the trighwork:
the ICESCR notes that states “shall recognize ifet to
work, which includes the right of everyone to ttpportunity
to gain his living by work which he freely chooses
accepts® States can limit this right to promote full
employment and adequate rates of pay, provided uatieq
social assistance is afforded to those excluded fte labour
market. And states can also limit the types andlitioms of
employment permissible for children, including prbrng for
a minimum age for admission to employm&htEU
directives, for example, prohibit the employmentcbildren
under 15. Subject to these provisions, howevergiggémon
discrimination provisions apply and migrant childrehould
not be arbitrarily excluded from employment avaialto
domestic children.

Other social and economic rights relevant to chiigrants,
including housing, health care and education, also a
protected by international human rights law. Th&ESCR
recognizes the ‘right of everyone to an adequaadstrd of
living including adequate .... housing, and to thatowaious
improvement of living conditions”, a generic rigiwhich in
the case of children is strengthened by more expl&C
obligations on states to “assist parents and otfesjsonsible
for the child to implement the right to a standafdliving
adequate for the child’s physical, mental, spitituaoral and
social development and to provide where necessaitgrial
assistance and support programs, particularly vetfard to
nutrition, clothing and housing* There is a serious question
about whether the bed and breakfast accommodatavided
by some states to adolescent child migrants withemy
additional support complies with this requirement.

Regarding health care, the ICESCR notes that ‘epergon
has the right to enjoy the highest attainable stechdof
physical and mental healtf?.This encompasses the right to
access health care, and not to face discriminatiothe basis
of nationality or other status. Whereas the scopethe

obligation for undocumented adult migrants mayibtéd to
provision of emergency health care, with other bevahealth
care obligations residing with the country of amiéfi in the
case of child migrants the obligation is undoubteutioader,
encompassing “the provision of necessary medicsib@sce
and health care to all children with emphasis or th
development of primary health caré”.Many migration
destination states have embraced these inclusiveisgons
providing emergency, necessary and in some cases
comprehensive health care to child migrants irrespe of
status. Within Europe, for example, there appeardd a
broad spectrum of approaches. Spain and ltaly geofiee
health care for all within the same comprehense@lth care
system; France, Belgium and the Netherlands adtamis
separate systems for migrants, but envisage freesacfor
some types of health care needs; the United Kingdowh
Portugal have more restrictive systems, and Hungarg
Germany allow free health care only in limited cskut
require providers to inform on users with an iregu
migration status. Poland only provides access tdicaécare

to children who are asylum seekers, who are obligedo
through medical screening. In practice however,neir
countries where access to health care is permittbdgd
migrants encounter obstacles to medical treatmeésing out

of discrimination because they lack health insueario the
Netherlands, restrictive interpretations of whamnstdutes
‘necessary care’ have prevented access for somkl chi
migrants. In France, child migrants need a regaitfiiress to
access emergency medical care if they do not have
documents. Some NGOs, including the Associatiomeégu
Errants, provide their own address to overcome hiisile;
children not in touch with helpful NGOs however waéind
themselves excluded. In the United States, by ashtr
undocumented child migrants must be provided with
emergency care but they are not otherwise eligitoe
publicly-funded health services. In the state oflif@Gaia
alone, there are an estimated 136,000 undocumehtietien
without health insurance. State policies which sabjnigrant
children to prolonged and harsh incarceration, twrets a
result of age determination procedures or delays in
immigration processing, are inconsistent with thterinational
health obligations just outlined, as well as witblevant
international juvenile justice standards.

The right to education is recognized as fundamefdal
children. The ICESCR requires states parties todgaize the
right of everyone to education” and in particulaensure that
primary education is free and available to allt thecondary
education, including technical and vocational edoca is
“made generally available and accessible to all evgry
appropriate means”, and that “higher education gsadly
accessible to all, on the basis of capacifyThese obligations
are reinforced in identical terms by the CRC; tl@@ntion
for the Protection of the Rights of Migrant Workers
(CPRMW) prohibits refusal of access to schools han liasis
of a child’s irregular status. In practice statesveh again
broadly embraced these provisions. In the UniteateSt all
children irrespective of immigration status have tight to
primary and secondary education, while access ghehi
education varies by state. Some states have phegistition
permitting undocumented children who have gradué#ieah
US schools to enrol in state colleges at the saiitiert rates
as legal residents. The DREAM Act, which has been
introduced in the last 3 Congresses but is stilf anproposal,
would provide legal status to a subset of undocueten
children who complete their secondary educationthe
United States.



European countries vary in their approaches toethecation
of undocumented child migrants. In Italy, for exdeaschool
is compulsory for all children under 18 and undoeated
children have the right to attend; human rights ugso
however report non-attendance by significant nusbef
migrant children working in agricultur. In Poland, by
contrast, though the same compulsory educationigioms
apply, undocumented children have to pay to attdnd.
practice, there is considerable evidence that wndeoted
children encounter obstacles to attending scho&lurope. In
some cases school authorities require identifioadimcuments
as a precondition of enrolment (because the sctmuisget
reimbursed from the ministry if they include thedetails in
their financial reporting). In other cases, undoeated
families withhold their children from school foraethat this
will lead to detection by immigration authorities.

(b) Conventions Addressing Specific Interest Groups

In addition to the protections derived from the bil rights,
child migrants enjoy the protection of several othe
instruments. They include the Convention on thenRigf the
Child and the Convention against Torture, the Catiga on
the Elimination of all forms of Racial Discriminati, the
Convention on the Elimination of all forms of Disnination
against Women, the Convention on the Rights of Ghédd
and the Convention on the Protection of the RighftAll
Migrant Workers and Members of their Families. Marfiyhe
protections afforded restate or reinforce rightscse in the 2
Covenants, amplifying particular aspects of rightstection
for the relevant constituency. In what follows, tfveo most

relevant conventions, the CRC and the CPRMW are

considered.

The focus of analysis switches from the protectigethe
enabling perspective to inquire whether and to wdsent
these two targeted international human rights cotiwes
address the needs and promote the interests obendent
child migrants.

(i) The Convention on the Rights of the Child (CRC)

The CRC, as is well known, is a very widely ratifie
consolidating convention that draws together thepaliate
human rights provisions relevant to children, sgsthing and
deepening their impact by creating an implementatio
structure that includes reporting obligations td aorutiny by
the Committee on the Rights of the Child, the treaddy
established to oversee the Convention's workings.
represents a watershed in thinking about the rightildren
for several reasons. First, it signals the certyrali children to
the general preoccupations of the human rights mew,
something that had been lacking at the legal lawel is still
in its infancy at the policy and political levelh& Convention
establishes without ambiguity the imperative olliga on
states parties to consider children’s human rightgeneral,
and their best interests in particular, more vigstp than
they had. Second, the CRC enlarges the scope lfreifiis
rights by emphasizing the importance of child ageaad
participation in addition to the traditional congewith child
protection and best interest. In other words, thRCC
establishes a framework for thinking about childasnrights-
bearing subjects and agents, as well as objectadoft
protective attention. Moreover, the Committee oe Rights
of the Child has issued a General Comment, no. féctw
specifically and holistically addresses the oblma of states
parties towards unaccompanied and separated ahitdrtside

their country of origirt® By drawing attention to the
particularly vulnerable position of this populatjdhe General
Comment sets out the “multifaceted challenges fabgd
States and other actors in ensuring that suchdrehilare able
to access and enjoy their righte” “irrespective of the
nationality, immigration status or statelessné$s”For
example, the General Comment urges States Past@sgyage
in a “clear and comprehensive” assessment of ad'shil
identity when undertaking the best interest prac&skhis
policy has potentially far-reaching consequences.example
it requires government officials to put to one sgimplistic
and general assumptions that “home is the besk fiarca
child” or essentialist simplifications about what in the
interests of “African” or “Chinese” children in faur of much
more nuanced appraisals of the components of d'slsénse
of self worth, of identification, of expressed desi and
ambitions.

Apart from the measures already discussed includhey
protection of rights to education, to health, tcelsr, the
prohibition on discrimination, arbitrary detentiomhuman
treatment — one additional set of provisions is worth
reviewing. It concerns family unity, and the vertrosg
protection afforded to its aspects, the right wob¢ separated
and the right to reunification, by the Conventidine CRC
notes that states parties have a mandatory oldigatot to
separate a child from his or her parents againsir thill
unless this is necessary for the child’s best @stist* It goes
on to require of states that they deal with famigunion
applications by a child or his or her parents “irpasitive,
humane and expeditious mann&t'These broad stipulations
do not specify which parties provide the base, ainich
reunify. They thus cover not only the common sitmatin
which children join parents who migrated before nthe
usually a right qualified by the ability to suppoand
accommodate the child at a certain level and eatmed
parents following law-abiding residence in the ohegion
state. The CRC right also includes the oppositeipogy —
reunion of parents travelling to join a child whagnated first.
This is important. Most domestic laws exclude rossibility,
and indeed there is considerable suspicion of Heeta
“anchor children” sent off as front runners to gecwa
foothold before the rest of the family follows. @itonally,
family reunion in immigration law is a unidirectiahprinciple
that assumes the movement of child to parent, aotm to
child. As a general rule, despite the mandatoryagihg of
CRC Art. 9 and Art. 3 and 12, legislation has neeto put in
place to ensure that children with citizenship egal
immigration status have the right to bring theirgmas or
other relatives to join them. In the United Stafes.example,
even children who are granted the ‘Special Immigran
Juvenile Status’, a visa created to provide a peemalegal
status for children found to have been ‘abusednaddwaed or
neglected’ can never exercise family reunion rigfitse idea
that a child could provide the base around which dri her
family later gathers is considered as illegitimate,was once
the situation of men to follow their wives or figes (see the
case of ACB v. United Kingdorff) Yet the CRC clearly
envisages the possibility of such situations, aatfying
states have an obligation to allow them as thegeariAt
present, however, such possibilities are not reftéen law
and policy. Children can only bring their parerdgdin them
once they become adults themselves and estabéghetients’
dependency on them. Independent child migrantstlaue
deprived of the nuclear family reunification emitients that
other migrant workers enjoy.



(i) The Convention for the Protection of the Righof
Migrant Workers and their Families (CPRMW)

This Convention, much less comprehensively ratifat
therefore in practice much less significant as dicpo
instrument than the CRC, provides a comprehensive
protective framework for migrant workers. It is enrarkably
inclusive document, which encompasses undocumeaneld
irregular workers as much as regular legal onawast of its
provisions. Migrant workers irrespective of theatas have a
right to fair and public court hearings, to proteat from
collective expulsion, and to equal treatment reigard
employment terms and conditions. In particular: at&
Parties shall take all appropriate measures to renthat
migrant workers are not deprived of any rights i from
[the principle of equality] by reason of any irréayity in their
stay or employment” The Convention reinforces the
inclusive rights to emergency health care (buteathication)
set out in other instruments.

Two aspects of the CPRMW are relevant for the prese
discussion. First, the Convention adopts an agéraleu
definition of migrant worker and establishes a coghpnsive
principle of equality regarding the group as a wehdJnlike
the CRC which focuses on child labour and child kvaith
the goal of preventing abuse, exploitation anddingailment
of other rights (e.g. to education and health), @RRMW
covers the rights of all child migrant workers ompar with
adults (though the rights of trainees and studesats
excluded). It is left to states to determine th@imum age of
employment and other matters regarding conditidnaak,
within the rights respecting parameters defined thg
Convention.

Second, and by contrast, the Convention’s defimitbfamily
members reflects the traditional view of migrargsadults. As
a result the enumerated relationships are the spand the
children; not parents or siblings. The definitiooed include
‘other dependent persons who are recognized as arenalh
the family’ by domestic legislation, but this breako new
ground in advancing the family unity rights of ipéadent
child migrants or in facilitating their ability tamigrate
autonomously and eventually bring relatives to phiem. The
only explicit mention of child migrants’ rights irthe
Convention covers the situation where criminal gearare
brought against juvenilé§. In the light of international
standards, the Convention requires states padiesparate
juvenile from adult offender®, to treat them appropriately
taking into account their age and promote rehailidih where
possible™®

2. Labour Law

Labour law provides a different legal framework fcimild
migrants, based on their activity rather than trstatus. It
takes as its starting point the reality of childdar. The
International Labour Organization (ILO), which hlasen at
the forefront of labour rights legislation and stard setting
since the early twentieth century, operates quifferently in
relation to its mandate from the Committee on thgh® of
the Child. Its role is regulatory and its convensiodo not
have the force of law, though they may and frequedd
provide the framework for subsequent legislationhe T
institutional and legislative separation betweeman rights
and labour rights has not served migrant child wosk
particularly well; the implementation strategies foe labour

provisions are underdeveloped and as a result méarje
most relevant provisions lack effective practicapact.

Most of the general provisions promulgated by the
organization apply incidentally to child migrant tkers as
they do to the workforce as a whole. Like interoadl human
rights law discussed earlier, international labolaw
establishes the right of all migrant workers, idlihg those in
an irregular immigration status, to fair workingndétions and
pay. For example, the ILO 1975 Migrant Workers Gamtion
requires states parties to ensure “equality oftrimeat” for
irregular migrant workers who face expulsion “irspect of
rights arising out of past employment as regardsireration,
social security and other benefi§”. If the migrant worker
has been employed in an ostensibly regular corgedt has
made contributions to the social security systewth kthe
CPRMW and the ILO Migrant Workers Convention (adlwe
as the ICESCR and the CRC in the case of the“hitdotect
his or her right to receive social security payreewithout
discrimination.

Of particular relevance to the situation of indegmt child
migrants are ILO conventions on forced labour andcbild
labour. The former include the Convention on Forced
Labouf® and the Abolition of Forced Labour Conventfén.
They call on all states to suppress forced or cdsmpy
labour, which is defined as “all work or service igh is
exacted from any person under the menace of argitgyeand

for which the said person has not offered himselfintarily”.
Many independent child migrants may fit this defom. For
example, children such as the Chinese children tégluo
earlier) who have to work to repay a smuggling dak#
frequently threatened with severe sanctions against
themselves or their families if they fall behind their
payment$® Establishing the voluntariness of their agreement
to work may also be complicated: in the absenceyaxid
employment options or other means of livelihoodnynehild
migrants ‘voluntarily’ agree to highly exploitativeorking
conditions?® The regulaton and prohibition of these
employment situations may work against the mediud a
long term interests of independent child migrantdess
prohibiting states set in place alternatives fanthother than
expulsion or repatriation. Child rights, migrantgyhts and
labour rights organizations need to establish commo
guidelines and standards as a basis for governpadiotes.

The ILO has taken the lead internationally in folating
policy on child labour. The Minimum Age Conventférand
the Convention on the Worst Forms of Child Lalbaddress
the situation of all children, including migrantilchen. The
Minimum Age Convention requires member states tstiee
the effective abolition of child labour” and to gressively
raise the age for admission to employnfénithe Convention
establishes 15 as the minimum age for employmertept
for potentially hazardous work where the minimune agset
at 18%° or for ‘light’ work not likely to be harmful to fedth or
prejudicial to school attendante.Much of the work
performed by independent child migrants falls wittthe
categories envisaged. But implementation is weakl an
children’s alternatives are often non-existent. &Asesult the
impact of labour law regulation on the working Bvef child
migrants is generally minimal.



Migrating For Survival

UNHCR data suggests that between 4 per cent arett Bt
of all asylum applications received by industriatizcountries
come from unaccompanied minors. Conversely, given t
paucity of immigration statuses available to indefent child
migrants, many are encouraged to apply for asyllime
refugee protection system, however, is anythingabpanacea
for independent child migrants. Many child asylupplicants
receive some form of protection during their mitori-
humanitarian leave, temporary permission to remain,
discretionary status. Long term permanent legaltusta
however, is far less common. Moreover, procedurablems
undermine the efficacy of the rules in place. Imegal,
securing a valid legal status is dependent on tiild baving
access to effective mentorship and legal representavhich
is frequently not the case. In the absence of shisport,
children frequently give up rights to challenge théusal of
status (e.g. many child migrants in the United &tatgree to
sign ‘voluntary departure’ forms presented with #fternative
of long-term detention).

Children are also beset with other problems whictkenthe
available remedies less accessible or effective tfeimed. A
pervasive climate of disbelief, reflected in theleration of
age disputed cases, detention of children and treje®f
children’s testimony affects child migrants in masectors of
the migration system. Ignorance by child welfaresocial
work officials of the intricacies of immigration va
contributes to the absence of competent repregemtats a
result a substantial number of unaccompanied chilgrants
end up undocumented, in temporary and unsatisfactor
statuses where their future rights cannot be agsure

Within the options available, asylum is perhaps thest
familiar protection outcome for unaccompanied msénamot
because it is easily secured, but because it ganes to the
protection required of all states parties to th&1l®Refugee
Convention (as modified by the 1967 Protocol). Heeve
many difficulties are faced by children attemptitmgsecure
asylum over and above the access, guardianshiplesyad
representation issues already raised. A centradera is the
persistent failure of immigration officials and ¢®on makers
to effectively apply the refugee definition to awién. This is
the case both where children face similar harndee faced
by adults — such as political persecution or religi
persecution — and where children face ‘child-sp&cfbrms
of persecution. Whereas the United States has poared
specific guidelines concerning children’s asylunplagations,
it has not fostered the development of a considbedty of
decision-making which incorporates some of the
recommendations in the guidelines. A comprehercgogtrine
of child-specific persecution which complements lieader,
more generic concept is necessary to correct thgaping
blindness towards the special problems facing ofildAt the
same time, it is important to note that in the HditStates
there have been some significant improvements ia th
application of refugee law to children in some sfiecases.
For example, sexual violence inflicted on a girltsr father
has counted as the basis for an asylum claim, a<dmale
circumcision, persecution as a street child andlctuse. In
this respect the United States provides some ldedab
examples of good practice, which other countrieslccao
well to emulate. Australia, by contrast, has natdoiced any
child-specific asylum guidelines and case law exjpan the
refugee concept to child-specific situations idl st its
infancy, despite the large number of Afghani chalslylum

seekers fleeing the Taliban that have been proddsseugh
the Australian system.

Migrating For Exploitation

States have developed other statuses for accopdotgction
to migrant children. Many states have institutpdcsal anti-
trafficking statutes for victims of trafficking ihading
children. The main purpose of these measuresasronalize
the commercial networks involved in trafficking, tban
important secondary goal is to provide protectitmsthose
who are trafficked and to establish that they am n
prosecuted or penalized for their irregular enfriie United
States law has created a special ‘T Visa' whicavailable to
victims of severe forms of trafficking in persorshildren
under 18 can benefit from this status and in théloey do not
need to cooperate with law enforcement investigatiby
giving evidence against their traffickers. In preet however,
certification of a child as a victim of traffickingas come to
depend on confirmation from law enforcement agenofethe
child’s involvement, a practice which has deterrsaime
children from applying for the visa for fear of abkation.
Moreover the burden of proof on the child is verghh As a
result only a tiny number of children have receiVedisas’
(32 unaccompanied children between October 2001 and
January 2005!}2

In Australia, a special visa subclass for traffitkgersons —
Class UM and Class DH visas has been created to provide
protection for victims; initially limited to a tengpary stay of
two years, the visa can be extended to a permateyif the
need for protection is ongoing. Children are elgifor this
visa but they must cooperate in the prosecutionthefr
trafficker, as a matter of law. This is an unfodte
requirement which places law enforcement aboveeptioin
and acts as a deterrent for child victims. Numbzrghild
victim beneficiaries of these visas are negligible.

Conclusion

As presently constituted, the legislative framewapplicable
to the situation of independent child migrants exgffrom two
significant defects. It is radically incomplete,chese it fails
to cover the circumstances of most independentd chil
migrants; and it is dramatically ineffective, besaueven
where binding obligations or legal requirementssextheir
implementation is erratic, left to the vagariesunfler-funded
and ill-equipped legal services. The real challengeto
generate political will to address a series of aaltallenges
facing a population that has no vote, no effectivece, and
scanty political or economic clout. Employment gregs and
demographic considerations, which rely on childseshergy
and agency, may be the best allies for this camstity in the
future.
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