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Children’s and adults’ right to remedy for grosslations of international human rights
law and serious violations of international humanén law is clearly established.
Recently, the UN General Assembly adopted the @rlas and Guidelines on the Right
to Reparation”, which codifies international lawgaeding the right to reparation. Up
until the 1980s, however, the right to reparatioaswmnostly an outcome of legal
proceedings, and few child victims benefited. Tqdaparation is increasingly discussed
and enacted as part of a political process, paatiguin societies transitioning from

repressive and violent regimes. Moreover, partitylamong those working on the

ground among the victims themselves, reparation iglsinderstood to be explicitly and
implicitly about healing the wounds of and rebuilglirelations among individuals and
societal groups, although this is debated and stede

My research focused on the outcome of reparationcfoldren in eight different
countries: Argentina, Brazil, Chile (which has se®o separate commissions and
reparation processeS)Guatemala, Peru, Rwanda, South Africa, Sierra eeand
Timor-Leste? These eight countries were selected becausegdinéir conflicts children
and youth were specifically targeted and violatiagsinst them were widespread and
systematic. Within the eight countries there wads® tribunals and or truth commissions
established and reparation guidelines and, in asts, programs created.

In identifying and acknowledging crimes and harngsiast children, there are three
important facts to keep in mind. First, nearlygabt truth commissions | studied in these
countries failed to consult with child survivors gfave rights violations or with
organizations dedicated to children’s rights in stauncting reparation frameworks and
programs, including the determination of which @grand rights violations would be
addressed and hence who could benefit. With thabh®texceptions of Peru and Sierra
Leone, in no other reparation program were childigars of grave or serious violations
or child rights organizations systematically cotedilto help shape the scope, processes,
or outcomes of the policies or programs. As alteshild survivors and their advocates
played little to no role in shaping the understagdof the commissions and resulting
reparation guidelines or programs.

! Chile has experienced two truth commissions, whih most recent currently ongoing. In this paper, |
provide information on both the first truth comnigssand the subsequent reparation law that wasdign
on January 31, 1992 (see aReport of the Chilean National Commission on Truth and Reconciliation
(Notre Dame, IN: University of Notre Dame Press93), and on the second, the Commission on Pdlitica
Imprisonment and Torture, which began in 2004 armhgoing.

2 To date, truth commissions or similar fact-findimgdies have been active in 24 countries, somehaftw
also included reparation programs: Argentina, BalivChad, Chile, Ecuador, El Salvador, Germany,
Ghana, Guatemala, Haiti, Nepal, Nigeria, Panamay,Fhilippines, Serbia and Montenegro (formerly
Yugoslavia), Sierra Leone, South Africa, South Kor&ri Lanka, Timor-Leste, Uganda, Uruguay, and
Zimbabwe. In addition to those named, Brazil, MaJaand the United States have initiated reparation
programs for select victims of political violence.



Second, in the few cases where there were spé@hadngs within commissions on the
experiences of youth, such as in South Africa, ehemas little gender analysis or
reflection regarding the crimes and harms childreaffered. Therefore, most
commissions and resulting reparation programs ttaibcknowledge and address the
gendered dimensions of violations and their gerdletécomes.

Third, the majority of past truth commissions aadtffinding bodies failed to adequately
include gender issues within questionnaires andngomused to collect data and
testimonies from survivors. The result of such ssins is a weakened ability of the
commissions and reparations programs to adequatielsess gender-based and sexually
based violations. In addition, the failure to eotl age-sensitive data or include children
in interviews results in the exclusion of the vaicef children and their own
understandings and insights into their experiengesds, and rights. In light of this poor
past record, Sierra Leone stands as an importaepérn.

Notably, in all these cases, while some commissinade the important step of having
special hearings on childréand resulting specific chapters on their expegsfiaith
the exception of Sierra Leone, the ways in whictsgnd boys experienced the violence
due to their gender is not addressed in any ofitiaé reports. Some commission reports
provide statistics on crimes against children aadtly, but none of this data is gender
disaggregated, nor is there any break down of itheskof crimes or violations committed
against children and youth.

While the purpose of truth commissions is to revaadl make public what happened
during situations of armed conflict and authoraariregimes, the result is too often is
final truth commission reports that obscure thecgjgs of violence against children and
youth and fail to provide a recording and undemditagn of how girls and boys were
differently targeted and effected. A clear undmrding of the kinds of crimes and
violations committed against boys and girls is mekth help the commission itself, state
institutions, citizens groups, and the childrenignafamilies, communities and societies
to use material and human resources to addresacthal realities of the children and
youth’s experiences, and to help recover their tsigh Without question, such an
understanding plays a significant role in determgnmivhich types of crimes and victims
will qualify for reparation through courts and gowaent programming.

In the paper, | provide two tables (Table 1 ando2)ffer a comprehensive listing of all
the crimes committed against children that weregazed by the commissions and that
gualified those child survivors as beneficiarieshwi reparation programs in the eight
countries under study. | find that most reparaporgrams cover only a small proportion
of the kinds of crimes and subsequent rights imtst that may follow that girls and
boys experienced. | find that there is littlentm consistency among truth commissions

3 As in the cases of Guatemala, Sierra Leone and ffiraste.

* Final reports of truth commissions (or similar =) that had specific chapters dedicated to ami@md
youth include Argentina, Guatemala, Peru, Siermanieeand Timor-Leste.

> For example, in the final truth commission repoits South Africa and Peru, there are no sex-
disaggregated data for crimes committed again&dretm or youth.



or national legislation establishing which crimesalify child victims for reparation. In
fact, the trend is that the vast majority of crirmsnmitted against children are not
recognized and hence did not qualify them for rapan. Where the crimes do qualify,
few of those affected as children have benefitetthéneight countries.

In reviewing the eight countries and consideringiclwhcrimes qualify children for
reparation and why, we learn several importantolessFirst, TRC’s that have mandates
to address violations against children are much rikedy to have a fuller understanding of
the range and gravity of crimes committed and mm tttkcommend reparation for children
(such as in Sierra Leone and Timor Leste). Cowntiewhich children are not part of
commission mandates, such as in Colombia, oftemotlconsider the ways in which children
were violated.

Second, a focus on crimes against children doealnatys lead to a gendered understanding
or recording of how girls and boys were differertdygeted, violated, and affected (both in
the short and long term). Hence, commissions rhase within their mandate explicit
reference to paying attention to gendered diffegenion crimes and their affects. This is
necessary for fully understanding what types ofarapon for children victims would be
most effective and how best to implement them engbst-conflict period.

Third, in the past, once reparation programs haaenbset up, children face a number of
obstacles in actually receiving any benefit. Immsocases, children may qualify for
reparation but do not see the benefit due to agdetiare limits that end up expiring before
they can receive any or all of their benefits, msArgentina and South Africa. In other
programs, children are required to have experiemoettiple harms within the crime or
violation, such as being torturand losing property due to torture, as in Timor-LeStkere
are also parameters set on the mothers of chitdnsahat can disqualify the child, such as
in Sierra Leone where children whose mothers wesevictim of sexual violence can qualify
for reparations only if the mother remains single. Timor-Leste, children born out of an act
of sexual violence can only access reparatioreif tmother is singlé.

Fourth, to date, most reparation for children ouledis distributed either individually or,
much less often, collectively, and comes in malef@ash benefits, restitution of land,
property and home, access to education and heaie) and or symbolic forms (memorials,
apologies, etc.). Yet most child victims do noteige or benefit from any reparation for a
number of reasons. They lack access to adequatamafion presented in a child-friendly
format, often because they are not explicitly cdestd in the design of outreach campaigns.
Children also lack full legal autonomy. Most haneunderstanding of their rights or how to
ensure their rights are upheld, especially whesedhaolating them are authority figures or
agents of the state. Children often lack properudentation to help in presenting their
claims, such as deeds to land, housing or propeftyey do not have bank accounts (for
processing financial compensation) and most hatle lknowledge of how to manage
money. Children may be fearful to come forwardeeeal they were a victim and that those
possibly still wielding power were the perpetratGhildren, especially those now heading
their own households or those who have been foreitarried, may have a great fear of

® Final Report of the Commission for Reception, Truth and Reconciliation in East Timor (CAVR), Part 11,
“Recommendations jittp://www.cavr-timorleste.orgr http://www.etan.org/news/2006/cavr.htm




reprisal. Child survivors also face stigma, ostnag and familial and community
violence because of the violations committed addhesm, such as rape, sexual violence,
sexual slavery, forced prostitution, forced mareiagr being part of a fighting force or
group, or for being known as a child born of rape.

Reflecting on my analysis and findings presentedhan first half of the paper, | then
discuss in detail that | believe we need to momrdhghly examine the epistemological
assumptions that underlie much of the reparatidrateand programs today, particularly
those that seem to consistently center on victiraging for their governments to award
them reparations for the harms they have suffarediost cases the majority of victims
never receive any reparation. | suggest that sieclave to date almost no examples of
widespread reparation programs that have addrélsadajority of the victims in a way
that even begins to approach the standards seteinPtinciples and Guidelines of
Reparations, perhaps a continued (near exclusbeg)sfon legal processes and outcomes
and state as the sole provider of (and hence dbngyporeparation is unwise. Without a
doubt we must maintain a strong justice focus andts and national commissions have
a role to play, but these cannot be the only apéastion. | put forward that we need to
understand more about what communities are alrelailyy themselves, especially as
they work to rebuild their relations, lives and coonities—their own processes to
remedy what has happened to them, their familiedscammunities because of grave and
serious violations of international human rightsl mmanitarian law. | detail the way in
which such an understanding of reparation basedhenrealities and actions of the
victims, their families and communities would nesagdly reframe our understanding of
what constitutes reparation, the scope of peoptessarily involved in reparation, the
timeframe of reparation, who carries out reparateord how reparation can be supported.

In conclusion, girls and boys have an undenialgatrto remedy and reparation under
international law. They have a right to benefanfr reparation programs in material,
symbolic, individual, and collective forms. But aththat remedy and reparation look
like is neither pre-determined nor prescribed. M/hie need to stay engaged and try to
improve on the dominant juridical paradigm for garg out reparation, we also need to
look beyond the way reparation programs for childa¢ the national level have been
shaped in the past to think more creatively andstichlly about ways we might move

forward with the affected communities themselvethmfuture.



