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Since the ratification of the UN Convention on the
Rights of the Child by all countries in Latin
America, many substantial legislative reforms at
the national level have been made which reflect
both the spirit and the letter of the new Convention.
The information and experiences documented here
reflect the challenges faced by countries beginning
the process of legislative reform.

Latin America has been characterized by the
concept of children in ‘irregular situations’, and the
process of legislative reform will require much
more than the simple formulation of new child leg-
islation. Indeed, we are facing the chailenge of
establishing not only new legislation but a new cul-
ture. Significantly, this culture and Jegislation must
be concerned not only with the protection of disad-
vantaged, deprived, abandoned and delinquent chil-
dren, but with all children and adolescents without
exception. Children must be seen as people with
rights, and the relationship between the child and
the rest of society must fundamentally change.

The United Nations’ principle of full protection
applies to children all over the world. This
approach covers all individual and collective rights
of new generations, and gives every child and every
adolescent the power to demand his or her rights.
For adults, this approach signifies the need to adapt
the rules of a democratic society to ensure they
work on behalf of children.

[t is not a simple nor an easy task. [t requires a
clear and concerted effort involving the judiciary,
the government and civil society. Legislative
changes are therefore necessary, but they are not

PREFACE

enough. For the Convention to become reality
requires extensive and profound institutional
reform, and a notable guantitative and qualitative
improvement in basic social policies. If there is no
significant effort to train ali those involved in child
assistance, the deficiencies passed on from previ-
ous legal and administrative cultures will continue
to persist and influence the new mode).

These articles offer a view of the region ata time
when the LIN Convention was being widely intro-
duced. They were written by ocne of the
Convention’s most zealous promoters. As the orga-
nizer of the ‘Pibes Umdos’ and ‘Gurises Unidos’
programmes in Argentina and Uruguay, as
UNICEF Project Officer in Brazil, and now as
Regional Adviser on Child Rights at the UNICEF
Regional Office for Latin America and the
Caribbean, Emilio Garcia Méndez is undertaking a
crucial role. His mission is to support national ini-
tiatives for the implementation of the Convention,
and help make it a reahty for the children and
young people in our region,

I am deeply honoured to present Cheld Rights in
Latin America 10 those committed to the cause.
More than simply & manual to disseminate infor-
mation on the subject, these essays are a symbol of
the struggle and eftort of all those who are willing
to work towards the changes that the future of Latin
America and the Caribbean urgently requires.

Marta Mauras

Regional Director, UNICEF Office
for Latin America and the Caribbean
1994
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The essays presented here mark. to some extent, the
end of a cycle that began in 1987. The chronologi-
cal order in which they were written has been delib-
erately altered. Moreover, all the articles in this vol-
ume have been previously published in magazines
or bulleting with different readerships.

With the exception of the purely historical sec-
tions, all the essays reflect first-hand experience
that began in Argentina and Uruguay and continued
during my stay in Brazil which lasted almost four
years. The fact that | witnessed, and modestly par-
ticipated tn, the process of social mobilization in
support of the Brazilian Children’s and
Adolescents’ Act has had a major impact on the
views expressed here. They are the result of having
had the privilege of spending a number of years
working with one of the leading academic figures
on child rights in the region, Antonio Carlos Gomes
Da Costa. It was his lucidity and overwhelming
judicial sensitivity that motvated me to attempt to
debunk the myths surrounding child rights in Latin
America. Indeed, the Utopia proposed in this book
has evolved from the various ways in which coun-
tries tn the region have begun to substantially
reform their national legislation to reflect both the
letter and the spirit of the UN Convention on the
Rights of the Child. Since these essays were writ-

INTRODUCTION

ten all countries in the region have ratified the
Convention and signmficant progress has been
made. It should be noted. therefore. that this col-
lection of essays reflects the reality of the period in
which they were written,

Nevertheless, | am conscious of the fact that,
while the legislative reform process 15 under way
in almost all countries in the region, the most dif-
ficult stage has only just begun. Any improvement
in the current conditions of our children requires
an incredible amount of thought and action,
Future change will depend on the elimination of
preconceptions and, more importantly, of facile
rhetonic,

In Latin America, "public’ and *State’ were for a
long time considered to be synonymous. Although
the struggle for the restoration of democracy
removed this misconception, we are still paying the
price for it. Today, we are witnessing the rediscov-
ery of what 1s “public’, recognising the conflicting
link between the State and civil society. The posi-
tive results of this new approach are just beginning
to be appreciated.

Emilio Garcla Méndez

Santafé de Bogota
July 1994
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Each country i Latin America has its own Jaws for
children; however, there is little benefit in a country
by country analysis since all child legislation in the
region has evolved from the same concept - that of
the ‘irregular situation''. This essay examines the
models and trends in child legislation, and focuses
on the important distinction between laws produced
before and after the entry into force of the United
Nations Convention on the Rights of the Child
(hereafter referred to as the Convention). It then
examines the challenges of implementing the
Convention for countries with legislation based on
the concept of the 'irregular situation’.

Legislation based on the theory of children
in ‘irregular situations’

The history of legislation based on children in
‘irregular situations’

Until the early 20th century there were no specific
judicial measures for children and adolescents in
Latin America. The only difference between the
treatment of children and adults was that estab-
lished by the essentially retributive criminal codes
of the 19th century, This legislation covered the
reduction. by one third, of the punishment for
offenders under I8 vears of age. Analysis of the
legislation shows that civil laws were almost non-
existent prior to the Convention and that legislation
relating to children was strictly penal in its nature
(InterAmerican Institute for Human Rights, 1984,
Mendez & Carranza, 1992).

The punishment meted out to children usually
involved the deprivation of liberty, and adults, chil-
dren and adolescents were all indiscriminately
detained in the same institutions. Conditions were
deplorable and promiscuity among adolescents and
children was rife. By the beginning of the 20th cen-

This concept ts outlined b detadl in this essay, but in essemce it assimes &
il diviston between iwe categones ol dikdien children and adoles
werits wha are protected by social pallciés and whose hane necds are being
poer, and “munaes, Whnte ¢hildren in rregular siwations” whi e deprved
of therr basic needs for family, sehoolmg etc.

l. CHILD LEGISLATION IN LATIN AMERICA:

MODELS AND TRENDS

tury, growing awareness of these conditions, and
the backdrop of a global prison reform movement
(which began in the United States of America at the
end of the 19th century), sparked moral indignation
across the continent and gave rise to a significant
Latin American prison reform movement.

The calls for reform resulted in legislation that
was enacted across Latin America in the 1920s and
1930s. However, as the concern of the reformers was
primarily directed against the excesses and promis-
cuity in prison, rather than the practice of depriving
children of their liberty, the new laws almost with
exception continued the practice of placing children
in institutions. This tendency to institutionalisation
was, in fact, a euphemism to describe the indefinite
deprivation of liberty. The aim of the new laws was
to ‘protect’ children in ‘irregular situations' -
described in the legislaton as those who were *sup-
posedly abandoned” and ‘presumably delinquent’. It
endorsed unlimited state intervention to “dispose of’
those juveniles who were either materially or moral-
ly abandoned, The use of the terms “supposedly” and
‘presumably” show that there was no legal protection
1o prevent a child from being declared abandoned
simply because he or she had no material resources
(Bisig & Laje, 1989). This legislation violated prac-
tically all the basic principles of liberal law, and
allowed arbitrary state intervention.

In essence, children who were protected by
basic services such as health and education were
being separated from those who were not. This
resulted in two classifications: “children and ado-
lescents’ (those whose basic needs were being sat-
isfied) and *minors’ (those whose basic needs were
not, or were only partially, being met). This latter
category of children comprised those who were
viewed as being in ‘tregular situations’. The divi-
ston of children into these two imprecise pseudo-
sociological categories demonstrates that they were
regarded simply as objects for state intervention,
rather than true legal subjects entitled to certain
rights and guarantees.

The awareness of children excluded from basic
social protection rose dramatically in the 20th centu-




ry as reformers made more people aware of the dan-
gers facing chiidren who lived in poverty. This call
for legislative reform, however, resulted in atlempts
to simultaneously address the need for compassion-
ate assistance, as well as satisfy the more urgent
demands for order and social control. This led to the
development of an ideclogy of ‘compassion-repres-
sion” in which children can only be offered protec-
tion after some form of incapacity has been declared
(e.g. that their parents are unfil to care for them).
Juvenile court judges became the central focus
for administering this legislation, and were endowed
with both protective and punitive authority. Given
the reasons for the distincticn between the two cate-
gories of children. their role was essentially to deal
with the effects of structural deficiencies in societies
which had failed 1o make basic services universally
available. 1t is therefere not surprising that this new
approach faced opposition, and its implementation
was far from consisient. In particular, the medical
community was strongly opposed to using legal
solutions to tackle social problems, as at this time
they believed that social conflict was related to
genetic differences between social classes (ie. a
medical problem) - something which the judge and
juvenile court were clearly incapable of tackling.
The special laws for children, and, to a lesser
extent the special courts, were a compromise
between the legal and medical approaches. But they
were a compromise with negative outcomes.
Firstly, at an institutional level, the new ideas were
inadequately implemented. The establishment of
juvenile courts - the logical consequence of the cre-
ation of juvenile legislation - was so small-sczle
that the role of these tribunals was purely symbol-
ic. Their lack of effectiveness was then attribuled to
bureaucratic and administrative shortcomings.
Secondly, action by the juvenile courts became
even more arbitracy. [n contemporary law, judges
are presented as anythung but arbitrary or discre-
tionary, their task is to resolve conflicts impartially
according to the law. In cases where law is based on
the concept of the ‘irregular situation’, however, the
role of juvenile judges i1s exactly the opposile, they
are the institutional embediment of the ‘compas-
sion-repression” ideology. With abseluie discretion
mvested in the judge, it is technically impossible
for him or her to violate the law. While a total dis-
respect for rights and guarantees {even those safe-
guarded by the Constitution) had traditionally been

seen in the application of laws to adults from soci-
ely's more vulnerable groups, it now appeared as a
formal provision in the new Jegislation for children.
One example of this removal of basic rights and
guarantees can be seen in the issue of detention. All
Latin American countries have constilutions which
include stipulations about the detenticn of citizens,
but no law relating 1o children ever translated this
guarantee inlo specific legislation. In addition, so
little importance was given to the matters over
which the judge presided that 1t was seen as unnec-
essary for there to be a higher reviewing body.

The ecenomic crises of the 1930s-1960s
revealed 10 an even greater extent the target of the
new legislation. In 1930 the world economic down-
wrn caused fiscal crises across Lalin America
which resulted in an increase in the number of
‘minors’ and a decrease in the number of “children
and adolescents’. In the absence of resources to
tackle the problems of the lack of universal basic
services, the problems facing children in poverty
becane criminalized. This is supported by research
in eighteen Latin American countries which found
that three-quarters of the cases heard by the courts
involved young males more than four years behind
in sehool, who, for ihe most part lived in poor areas
of towns and cities.

Against this background, the purely symbolic
role of the juvenile judges became even more
apparent. During the 1940s and early 1950s, distri-
butionist policies resulted in a dramatic increase in
the extent and quality of basic services, with the
siate taking over many of the old welfare centres
which had been run by the church, effectively inte-
grating private social assistance programmes 1nto
public policy. At this time, juvenile judges were
stripped of their legal authority to grant “protec-
tion’, resulting 10 an improvement in juvenile jos-
tice, pariicularly the penal aspect. The role of the
law within the framework of policies relating lo
children was therefore decreased. However, the
changes were superficial and did not represent any
significant legislabive reform. Therefore, when the
economic crisis at the end of the 19605 began to
have a significant negative impact on social poli-
cies, this trend was reversed and ‘protective’ judi-
cial intervention increased. The real extent of pro-
tective judicial authority for children can therefore
be directly related 1o the type and scope of basic
social policies and services.



The ability for judges, at will, to declare a child
to be in an ‘irregular situation” (and therefore imme-
diately eligible for any kind of state intervention)
whether that child 1s a juvenile delinquent or an
abused or ill-treated child, legitimises indiscriminate
Jjudieial action. This situation has arisen because
practically all legislation based on the concept of the
“irregular situation’ has been developed by those
responsible for its application, in other words, juve-
nile judges, This is in direct contradiction to normal
practice in jurisprudence, where a theory is devel-
oped with the involvement of all those working in a
particular field - whether in terms of expertise, deci-
ston-making power or implementing capacity. In
frelds relating to adult rights. the equal participation
of all these parties favours a plurality of viewpoints
that usually ensure an effective balance in the inter-
pretation of junidical stundards. With laws based on
‘irregular situations’, however, the ideology of
‘compassion-repression’ produces disturbingly uni-
form viewpoints.

The persistence of the concept of

‘trregular situations’

In order to understand the impact the concept of
‘irregular situations’ has had on attempts to imple-
ment the Convention, it is necessary o note the

ways in which it has persisted. Firstly, as has
already been noted, unlike other areas of law where
the theory is produced by individuals outside the
judicial system responsible for its application, the
authors of classical texts on laws based on this are
generally those people with direct institutional
responsibility for its administration. Secondly, the
credibility of the concept has remained intact, as
criticism has focused solely on the applicaton of
laws resulting from it. There is a strong belief that
‘if only’ the law had been applied effectively then
the concept would have proved correct. The use of
euphemism in these laws (such as ‘institutionalisa-
tion’) also helps to explain how they have survived
despite the failure of their objectives.

However, this does not explain how the concept
has survived since the ranification of the Convention,
Legislation based on ‘irregular situations’ involves
the exclusion of certain categories of children from
basic nights, which is incompatible with a key prin-
ciple of the Convention - that of ‘full protection’
where the rights of all children must be guaranteed.
The current situation, where some countries have
incorporated the Convention into national law but
have done nothing to reform specific laws, results i
two conflicting sets of child legislation existing
simultaneously. In addition, there is now a growing

Summary of the characteristics of legislation based on the concept of ‘irregular situations’

@ Child legislation in Latin America assumes that there is a radical division between two cate-
gories: ‘children or adolescents” and ‘minors’. The legislation, which is exclusively about and

for ‘minors’, in fact reinforces this gap.

@ Decision-making power is centralised in the juvenile judge, giving him multifaceted and dis-

cretionary authority.

® Problems relating to young people at risk are submitted to legislative processing, thus causing
situations which result from the way in which society is structured to be viewed as problems

of the individual.

e Punishable offences are resolved on an arbitrary basis, resulting in some cases receiving total
impunity as shown in the juridical ruling to ignore serious crimes committed by young peo-

ple who are middle or upper class.

e Poverty is criminalized by inflicting internment (i.e. deprivation of liberty) on the grounds of

the absence or scarcity of material resources.

o The child is considered, at best, as someone to be protected.
e The basic principles of the law, including those sanctioned by the national Constitution, are

explicitly and systematically denied.

o A euphemistic terminology is developed which does not allow the system to verify empirical-

ly the real consequences of its actions.




consensus that legislation based on “irregular situa-
tions' is obsolete, retrogressive, anti-judicial and
unconstitutional in nature.

In order to understand the continuing presence
of this concept, it is necessary to examine the views
and actions of three key groups who have con-
tributed to its preservation:

e the legal community

Legal experts justify their standpoint by the
‘good intentions’ behind this legislation, stating
that the laws themselves are excellent, but have not
been implemented effectively. Under this premise.
the action of a good judge compensates for all the
shortcomings in the legislation, and any modifica-
tion (e.g. the separation of punitive and protective
authority) would be superfluous or might resultin a
dangerous reduction of the judge’s powers.
However, the large number of children and adoles-
cents deprived of their liberty when they have not
commuitted a criminal offence, or whose trials have
been conducted without the necessary minimum
guarantees, demonstrates clearly that the legislation
itself is imperfect, In Chile, for example, according
to the National Guard. almost 20% of the juveniles
in adult detenuon centres were interned for reasons
of protection, rather than having been convicted of
a criminal offence (Brunol, 1993).

e Government agencies

Many government agencies responsible for imple-
menting special protection programmes and policies
share a view that only appears to contradict that of
the legal community. It is based on the hypothesis
that the bureaucratic formalities typical of the judi-
cial sector reduce admunistrative efficiency. New leg-
islation relating to children is also viewed as super-
fluous from this perspective. It is also easier for these
agencies to work within a legislative framework that
has been ignored. has lost its prestige, and which
accommodates discretionary action.
® service delvery organizations

Non-governmental organizations are a recent
phenomenon in child policies. Whilst they are het-
erogeneous, it 1s possible to group them into two
broad categories: those closely related to the State,
which offer services as an alternative to the govern-
ment sector, and those characterized by a higher
level of political and technical autonomy. The
development and goals of agencies in the first
group depend upon the will of the government. The
functions of organizations of the second type range

from service delivery to the formulation of complex
strategies aimed at influencing the jundical and
institutional structure of child policies.

In particular, the first group, which works direct-
ly with children, totally ignores the relationship
between a child's legal and material conditions, and
also fails to see that legislation may be a vital way
of reproducing and co-ordinating successful pro-
grammes on a larger scale. These groups operate
under the misconception that legislation concerning
children i1s a matter for the government and the
judges, whereas the children themselves are their
responsibility. In their eyes, the struggle for legisla-
tive reform diverts precious efforts from day-lo-day
activity, they find it more comfortable to work sep-
arately from, or in opposition to, the government
and its legislation, than to begin a difficult and
uncertain process of engaging in a critical dialogue
with the legal community and government.

The State's lack of interest has often justified the
marginal position of these organizations, which for
a long time have remained at a distance from the
structures responsible for real decision-making. As
their objectives focused on overcoming immediate
difficulties, they were unable to perceive that the
Judicial context determined the quality and quanti-
ty of many of the problems they deult with daily,

The need for new legislation

It 15 clear therefore that legislation based on ‘lrreg-
ular situations’ separates children into two cate-
gories. For ‘children and adolescents’ these laws
have little relevance, except in exceptional circum-
stances, When they come into conflict with the law
(civil or criminal) they are dealt with through other
Judicial mechanisms, or, in the event of any actual
violation of the law the judge's power allows them
to avoid the normal legal circuits, For these ‘chil-
dren and adolescents’, impunity is the tlip-side to
the arbitrary treatment of ‘minors’,

For ‘minors’, any law rooted in the theory of
‘irregular situations’ has the potential (and real)
capacity to determine everything in their daily
lives, from compulsory inclusion in the social wel-
fare structure to being declared legally in a state of
abandonment, which may lead to a decisive and
irretrievable loss of idenuty.

The ratification of the Convention on the Rights
of the Child now makes it imperative to find new




strategies of inclusion rather than exclusion. The
Convention has led all those involved in child
issues to recognise that a large part of the legisla-
tive attempts to criminalize poverty are, in fact, 1lle-
gal. It 1s a landmark in the history of child legisla-
tion m Latin America, being the first legal instru-
ment with effective guarantees. Moreover, it has
pushed the need for inclusion to the top of the agen-
da for those working with children. This new con-
ceptualisation of children's rights must now be
turned into concrete legislation.

This requires a number of radical changes.
Firstly, the legal community 1s explicitly required
to respect all basic legul principles - a tenet missing
from all Latin American child legislation based on
the theory of “irregular situations” - and to remove
the discrimination between the two categories of
children. Secondly, government policies need to be
based on the principle of children as people with
rights, mcluding the right to express their views
freely (Articles 12 and 13). This calls for a new,
wider view of government policies, which sees
them as a true merger of the efforts of both state
and cuvil society to take the best interest of the child
into account (Arucle 3). For this 10 occur, commu-
nity participation has to become nstitutionalised in
the process of policy-making.

Non-governmental organizations also have lo
change, The Convention clearly demonstrates both
that children’s material condliions depend directly
on their Jegal status, and that legislation must be
seen to concern each and everyone. The time is
long gone when those working directly with chil-
dren were proud of not being invited to participate
in the legal reform processes and projects.

The theory of full protection

The embodiment of the theory of “full protection’ can

be found in u set of international legal instruments

that represent a great qualitative advance in the social

consideration of the child. The theory, directly

derived from the 1959 Declaration of the Rights of the

Child REF, 1s contained in four fundamental texts:

e the United Nations Convention on the Rights of
the Child;

o the United Nations Standard Minimum Rules for
the Admimstration of Juvenile Justice 1985
(Beijing Rules);

e the United Nations Rules for the Protection of
Juveniles Depnived of their Liberty 1990,

o the United Nutions Guidelines for the Prevention
of Juvemile Delinquency 1990 (Rivadh
Guidelines),

Although the Convention 1s not the first chrono-
logically, there is no doubt that it is the most impor-
tant of the four, as it provides the general frame-
work for interpreting the other rules. The
Convention has far reaching consequences: in addi-
tion to 1ts judicial importance, it has also brought to
the attention of social movements and policy-mak-
ers in advanced governments the importance of the
legal aspect of the struggle to improve children’s
living conditions. The Convention represents a fun-
damental change because of its totally new pereep-
tion of the condition of the child, and the theory of
‘full protection’ demands a re-assessment of the
purpose of child legislation. Laws must now
become effective instruments for the defence and
promotion of human rights for all children and ado-
lescents.

Essential features

The first difference from the theory of “irregular sit-
uations’ ts that whilst ‘full protection’ does not
ignore the existence of fundamental social differ-
ences, it calls for laws which cover all children, not
only those in difficull circumstances. The child 1s
considered to be a person with full nghts, and he or
she may not be detained unless it can be proved that
an offence has been committed. Thus the basic
principle of equality before the law 15 legally guar-
anteed, and constitutional principles relating to the
safety of individuals are duly respected, as are the
basic principles of the law contained m the
Convention. In the hearing of penal cases. justice
and appropnate punishment replace impunity and
arbitrary action.

Secondly, the role of the judge is emphasized,
and the specific task of resolving legal conflicts is
returned to him or her. In more advanced legisia-
tion based on this theory, not only is the presence
of a lawyer considered necessary for the defence,
but the important functions of control and rebut-
tal of evidence are also given to the public prose-
cutor.
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mittees of experts, without any discussion or real
interaction with governmental or non-governmen-
tal sectors involved in practical assistance to chil-
dren. Now, the production of new legislation calls
for precisely this kind of co-operation.

Five different situations have arisen in Latin
America following the enactment of the
Convention®  firstly, countries where the
Convention has had no effect whatsoever, either on
the executive and judicial powers or on the civil
society; secondly, where the Convention has stimu-
lated both governmental and non-governmental ini-
tiatives towards legislative reform, which are cur-
rently under way; thirdly, where the Convention
has been enacted whilst previous legislation based
on the theory of ‘irregular situations’ has been
maintained (eg Argentina); fourthly, countries that
have made formal, euphemistic amendments to
their laws according to the Convention, leaving the
spirit of the ‘irregular sitvation’ theory unaltered
(e.g, Colombia); and finally, countries that have
undertaken the process of substantially modifying
the letter and spirit of their legislation according to
the Convention (e.g. Brazil and Ecuador),

It 1s useful to examine these scenarios in order to
understand how they have arisen. Firstly, Argenting,
where existing legislation has remained despite the
enactment of the Convention. Soctal policies for
children have undergone significant changes over
the last seventy years, but the situation is quite dif-
terent in the field of legal policies. Law 10903 of
1919 (the "Agote Act') Is the most important law,
Articles 14 to 21, dealing with abandoned children
and juvenile offenders, contain the main provisions,
whereas Article 19, the only one that establishes
what appeals can be made against a juvenile judge’s
sentence, has often been regarded as one of scant
interest. The concept of a child as a person with
rights did not feature even remotely in the juridical
culture of Law 10903 and subsequent amendments
did not affect either the spint or the letter of this leg-
islation, Nothing, therefore, has been done to
change a culture of compassion-repression which
does not know how to protect the weakest sectors in
society without first declaring their judicial and
social incapacity, and without condemning them to
stigmatization and segregation.

Stnee this essay was written new liws have subsequent]y wppeared which are
in line with the spint and the leter ol the Convention

Until the late 1980s, this law was preserved
against a background of total indifference, both from
the legal community and in public opinion. In spo-
radic outbursts of criticism, representatives of the
legal community, non-governmental organizations,
and those responsible for government policies, have
recently highlighted the unconstitutional nature of
this law. Each of these three sectors has begun to
recognise its ineffectiveness and/or illegality. It is
now impossible to ignore the widespread demand
for new legislation, meaning a radical reformulation
of children’s rights according to the Convention.

The incorporation of the Convention into nation-
al legislation (Law 23349) has created a situation
for which the best definition is legal schizophre-
nia’, i.e. a co-existence of two contlicting laws. The
current situation in Argentina cannot last forever,
The nature of the new legislation depends on the
effective combination of the desire for change, and
the bargaining ability of those responsible for inno-
vations. The nisk of ending up with new legislation
that is only a formal modification of existing laws
according to the Convention ts great but avoidable.
This is a call not for full consensus but for the cre-
atton of a common space for discussion.

Colombia, on the other hand has made some
attempts to modify existing legislation - but at a
formal euphemistic level. A few days after the rati-
fication of the Convention. Colombia passed a new
Juveniles Act by decree 2737 of 27 November
1989. Although it acknowledged the Convention as
its source of inspiration, this Act reformulated in its
content and form all the defects of the old legisla-
tion governing ‘minors’. With its modernizing
euphemisms, this Act represents a superficial
adjustment to the principles of the Convention. In
fact, it constitutes @ more refined version of the
obsolete theory of children in “irregular situations’.

A few months later, the Brazilian National
Congress approved the Children’s and Adolescents’
Act (Federal Law 8069 of 13 July 1990). This Act
represents, both in form and content, a true break
from previous tradition, combined with a rigorous
application of the new theory. It is an enormously
positive step in the struggle for children’s rights in
this region. For the first time in history, legal prac-
titioners have played a subordinate role: they have
formulated a law in which the best governmental
and non-governmental experiences of the preced-
ing period were transformed into standards,




The Brazilian Act has had an influence on other
Latin American countries that has not been ade-
quately analyzed so far. Ecuador passed a new
Juveniles Act in which civil society participated (o a
great extent, although the term “munor’ continued to
be used. By the end of 1992, two other countries
passed new Acts for children. On |8 December
1992, the Bolivian legislature approved Law 1403,
which provides for the creation of a new Juveniles
Act. This Law represents a significant advance, con-
sidering that Bolivia was, from a legal viewpoint,
the most backward country in the region, lacking
even juvenile judges. However, it has cintical imper-
fections 1n terms of legal technique, that could pre-
vent its very application if they are not quickly
resolved, Similarly, but with the unfortunate draw-
back of being approved by an executive decree, a
new Children’s and Adolescents’ Act was passed in
Peru at the end of 1992. This Act, despite its intrin-
sically positive nature, also presents serious techni-
cal and juridical pitfalls. The cases of Bolivia and
Peru confirm the need for careful preparation, tak-
ing into account the views of all those who, m the
government or the society, have direct or indircct
responsthility for the application of the law.

The laws mentioned above are aimed at creat-
ing all-embracing instruments to deal with prob-
lems aftecting children. This means co-ordinating
policies and services without being restricted (o
any particular aspect. Nevertheless, a new, more
specific type of law begins to emerge, as in the
case of the Bill of El Salvador, that regulates the
processing of eriminal offenders. Although 1t is
regrettable that this Bill continues to < the term
‘minot’, it is a carefully prepared legal text that
fully responds to the requirements, in terms of
form and content, of the “full protection’ theory -
elfectively protecting individual liberty and meet-
ing the most demanding criteria in terms of safe-
guarding all guarantees.

The legislative reform process driven by the
Convention 18, and should remain, an extremely
dynamic process. There are no rigid models, and
nor should there be. Theories should be interpreted
within the national context, and, more importantly
with the vision that all Latin American children
should be equally respected and protected. Any
vartation 15 welcome, provided that there 1s rgor-
ous respect for human, and particularly for chil-
dren’s, rights.







2. REFORMS OF CHILD POLICIES IN LATIN AMERICA: THE STATE,
NON-GOVERNMENTAL ORGANIZATIONS AND THE JUDICIARY

The social reformers’ movement

Any critical reconstruction of the theee principal
agents involved in policy-making - the State, non-
governmental organizations and the judiciary - needs
to begin from the point at which children and adoles-
cents were considered as a separate legal category.
This essay examines the history of this relationship
from the point at which children were treated as a
separate legal category (marked by the establisnment
of the first juvenile court in 1899 in [llinois, USA) to
the adoption of the UN Conventicn on the Rights of
the Child by the UN General Assembly in 1989,
which jesulted in significant changes in policies for
children and adolescents. The peried belween 899
and 1989 is defined by the evolution of the consider-
ation of the "minor’ as an object of compassion and
repression to a view of children and adolescents as
legal subjects enbiled to their full nghis.

The first serious endeavour 1o change child poli-
cies was the so-called ‘social reformers’ move-
ment” at the beginning of the 20th century. This
movement fought against the appalling living con-
ditions of children detained in adult prisons, and
fulfilled its aims in a relatively short period of time:
between [900 and 1925 it resulted in the drafting
and enactment of special legislation for children,

This reform movement is often presented as rad-
ical and aggressive, particularly in Latin America,
but the reformers themselves did not view their
demands as moderate. This was due to the fact that
these demands were able 1o be deall with al the
administrative rather than judicial level, which
avoided conflict with those seeking to defend Lhe
status quo.

[n the political and cultural environment in the
United States at the turn of the century, there were
no great academics specialising in criminal law.
There was, however, a significant group of adminis-
trators who had excellent knowledge and experience
of prison administration, which made it easier for
the State and the legal profession to work together.
Moreover, it was made clear that the changes to the
role of judges and tribunals applied exclusively to

children and did not extend in any way to adult
penal control, guaranteeing a harmonious 1elation-
ship between the reform movement, the State and
the legal profession. The peaceful manner in which
changes were obtained was also due Lo society's
recognition that the new legislation would result in
benefits i terms of social control. In essence, the
‘revolutionary” demands of the movement involved
Just two issues: special prisons for children and the
establishment of juventle courts.

Social reformers and reforms in Latin America

The social reformers” movement arrived in Latin
America at a ime when critical social conflicts had
brought about a decline in the region’s participation
in the international market and the cultural environ-
ment was dominated by anthropological posi-
lvisi. Significant peculiarities n the social strue-
tare in Latin America and certain aspects of the pre-
vailing legal culture meant that imperlant differ-
ences arose belween the Latin American Movement
and its counterpart in the United States.

Welfare activities in Latin America had to be
balanced with the demands for social control, and
by the power of the medical profession. Retrbutive
criminal laws (vsually of French and Spanish ori-
gin) used the age of discretion as the criterion for
determining criminal responsibility. They also stip-
ulated that, in the case of juveniles, a lesser punish-
ment should be inflicted. This was normally a
reduction of the punishment (normally by a third in
the case of imprisonment). The place where the
senfence was to be served, however, was nol speci-
fied and consequently, penal institutions designated
for adults were used.

Whilst the ideas of the reform movement were
widely dissemunated in Latin America, and theorel-
ically, were widely introduced, the process of con-
crete change was extremely slow.

There were two main differences between the
Latin American version and the original model of
the reformers. Although special legislation for
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juveniles was introduced (between 1919 and 1939),
the juvenile courts recommended in these laws
were nat set up in any systematic way (in
Argentina, for example, this only happened 70
years after the legislation). Secondly, the practice
of detaining children in adult prisons continued.
Positivism or, a1 least. its more extreme anthro-
pological forms, underwent a serious crisis in the
1920s and 1930s. Subsequently, during the §940s
and early 1950s, self-sufficiency within the legal
profession further weakened the reformers’ model
Throughout this period, the worldwide movement
also underwent other significant changes. In addi-
tion. 1950s saw the implementation of distributive
policies in Latin America which had a strong
impact on social policy. The Stale underiook
responsibility for social welfare activities which
had formerly been admunistered by the Church. A
number of successful efforts were made in this
field, and some attempt was made to facilitale a
certain degree of self-management in social issues.
As aresull of these changes. some of the reform-
ers’ ideas and practices acquired a new form. The
movement of Latin American reformers reduced ity
scope and operational capacity considerably, focus-
ing social welfare activities on very specific areas
{e.g. blind or otherwise disabled children).
Moreover, the application by the State of extensive
(but exclusively vertical) social policies, helps to
explain the absence of non-governmental organiza-
tions, whether opposed to or in agreement with
these policies. These changes, however. had little or
no impact on the legal profession or the legislation.

From reform to social movement

Distributive policies faced a crisis in the 1960s,
when the State’s fiscal difficulties weakened public
policy. Social services deteriorated enormously,
being reduced in many instances (o the superfictal
and symbelic, The first non-governmental organi-
zation, in the modern scnse of the word, came into
being against thms background, and brought with it
political and ideological views that were different
to the model of the first reformers.

Although the legal profession had initially been
nothing more than an abserver of this process, the
State nevertheless granted it an enormous amount
of power. The lack of resources for children and
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adolescents (caused less by the crisis than by a rad-
ical change in prionties in allocating funds) result-
ed in social policies that had no concrete 1npact,
whilst the problems children faced became crimi-
nalized, This situation may be defined as the "legal-
ization of children’s policies’.

The dictatorships of the 1970s, which character-
1zed most of the continent, [ully endorsed and con-
solidated this process, and the contraction in public
social expenditure intensified even more in the
1980s. It is in this context that the phenomenon of
the street child first appears.

During the 1980s a new type of non-governmen-
tal organization was born, commutted to the cause of
children and adolescents, and challenging public
policies. These groups created a culture that was o
continue long afler the demise of the dictators, as
they gradually improved thetr organization, exper-
tise and technical knowledge, In addition, they
began 1o work together and were able to exert influ-
ence both at regional and international level.
Because of the seriousness of the crisis and after the
experience of authoritarian governments, these
organizations moved away from the State, and lost
interest in aticmpting to influence public policy, As
ihev also identified the judiciary with the State, they
also separated themsclves from the legal profession.

As a result of this, the legal profession refused to
be influenced by the non-governmental organiza-
tions. It is tmpartant to note that this was the case
regardless of how progressive the legal profession
was, since a refusal to view needs as rights is com-
mon in the culture of compassion-repression which
tends to be presented in forms which appear pro-
gressive. Legal experts rejected all proposed
changes, or simply produced new legislation thar at
best was a re-working of the old models with some
semblance of modernization. Because non-govern-
mental organizations were isolated, the problems
were presented in a fragmented way, which in turn
could only achieve a fragmented response.

The current relationship between the State, non-
governmental organization movements and the legal
profession continues to rest on this unstable basts.

How ecan new legislation be produced?

The main goal of all the efforts made in this field is
to ensure a general improvement in the living condi-




tions of children and adolescents (particularly those
in the more vulnerable groups of society). This
objective requires a reordering of the current frag-
mented perspective of the problems. As a result of
the UN Convention on the Rights of the Child, this
wnitiative has already begun, and needs to be further
developed by non-governmental organizations.

The Convention’s main merits are twofold: first-
ly. ity contents offer enormous possibilities for leg-
1slative change, secondly, it has an extremely impor-
tant role to play in influencing both public opimon
and non-governmental orgamzations, which are
now beconung increasingly aware of the need for
changes at the legal and insttutional levels,

Different legislation can only be achieved by
radicully changing the way in which lezislation is
produced. Extensive debate 18 required which
involves the entire legal profession (not only
experts in child rights); all those involved in gov-
ernment policies (including the three pohtical and
admimstrative levels 1n the country - State,
province and municipality); and all members of
civil society concerned with child issues. In partic:
ulur, efforts should be made to comply with
Articles 12 and 13 of the Convention by encourag-
ing the direct participation of children and adoles-
cents. The school can and must become the engine
for this change.

Any State intending to consolidate or develop its
democratic system must give priority Lo investing
in their public policies, and targeting the weaker
and more vulnerable sectors, This is an investment
(not an expenditure), and should be seen providing
material support for its citizens.

The legal community needs to adopt a two-
pronged upproach in order to end its isolation.
Firstly, it has to avoid abstract concepts and exam-
ine the real consequences of the application of legal
provisions. It must also be remembered that
euphenmisms have allowed u perpetuation of the
purely apparent distinctions denied by the practice
{e.g. between penalties and safety measures or
between the situation of abandoned children and
cnminal offences). Secondly, the judicial power
should be restructured according to the technical
and material resources at its disposal. Top of the
agenda should be extensive legislative reform in
order to separate the provision of assistance (which
should be the objective of social policies developed
by the State and non-governmental organizations),

from that of dealing with offences against the law,

Those responsible for security (l.e. the police)
should also participate actively in the process of
debate. In Latin America there is an increasing
awareness that, within the context of the theory of
children in irregular situations’, the security forces
were given the task of ‘clearing up’ the ‘problems’
resulting from a lack of specific social policies.

In addition, as new legislation for children is
also a political endeavour, all political parties with
parfiamentary representatives should be involved in
the process.

Every effort should be made to create a structure
of horizontal participation, based on absolute
respect for the autonomy of each governmental and
non-governmental agency wishing to participate.
The main responsibility of non-governmental orga-
nizations is to reverse the fragmentation of the prob-
lem by reformulating their objectives and priorities
and radically revising their own culture. The
Convention offers the necessary elements for these
agencies to have a fruitful relationship with the legal
profession, without the slightest fear of losing their
identity. The full incorporation of the legal and
istitutional dimension is essential for long-term
strategies, Successful experiences in this area (such
as the Brazilian Children’s and Adolescents” Act of
1990) show that if the legal community remains 1s0-
lated or opposed to change, the movement simply
creates its own body of jurists. The time 1s therefore
ripe for action by non-governmental organizations.

Twenty guidelines for legislative reform

The basis for discussing reform should not be the
text of an existing law, because experience has
shown that, in such cases, discussion becomes
reduced to technicalities which overshadow the
scope and meuning of the whole reforn. Instead, 1
would like to suggest twenty political and judicial
guidelines which can be used to establish the basic
principles in promoting legislative reform:

1. The basic reference point should be the UN
Convention on the Rights of the Child, together
with the other instruments that set out the prinei-
ples of ‘full protection’:

L.1.the United Nations Standard Minimum
Rules for the Administration of Juvenile
Justice (Beijing Rules);
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1.2. the United Nations Rules for the Protection
of Juveniles Deprived of their Liberty;
1.3.the United Nations Guidelines for the

Prevention of Juvenile Delinquency (Riyadh
Guidelines).
. The contents of the new legislation should reflect
the Convention.
. The distinctions made by evolutive psychology
should be considersd judicially relevant. This
means that all human beings under 11 years of
age should be regarded as children, and those
between 12 and 18 years of age as adolescents.
. The new legislation should apply to all children
and adolescents and not only 10 the more valner-
able sectors in society, The use of the lerm
‘minor’, which is charged with all kinds of stig-
mas, should be avoided.
. A clear distinction should be made between
social and educationzl mezsures made as direct
consequence of a punishable offence {ranging
from warnings to the deprivation of liberty), and
protection measures, which should never involve
coercien or compulsory detention.
. The concept of material or moral risk should be
eliminated as a cnterion for the application of
social and educational measures. The same
applies lo the vague and anti-judicial concept of
children n ‘irregular sitvations’.
. The incorporation of all the constitutional guar-
antges provided for all citizens should be full,
explicit and obligalory.
.The general principles implied by the
Convention should be explicitly incorporated:
8.1. Principle of humanity (Article 37 a and ¢);
8.2. Principle of legality (Article 37 b and
Article 40 2 a);

8.3. Principle of jurisdiction (Article 37 d, Article
40 2 b 111, Article 40 2, Article 40 3 b);

8.4. Principle of cross-examination (Article 40 2
b lI-1V and VI);

8.5. Principle of inviclability of the defence
(Article 37 4, art. 40 3):

8.6. Principle of appeal (Article 37 4, Article 40
2bVy

8.7. Principle of legality of the proceedings
(Article 40 2 b 11);

9.
10.
11

12.

13.

14.

15.

16.

17.

18.

19.

20.

8.8. Principle of publicity of the proceadings

(Article 49 2 b VII).
The minimum age for crimunal responsibility
should be established for all purposes at 18 years.
Punitive and protective capacities should be
separate,
Cases that do not involve punishable offences
should not be dealt with in judicial proceedings.
Direct participation of the local community m
cases of conflicts of a non-criminal nature 15 a
useful indicator for alternative measures.
Judicial competence should be preserved in non-
criminal cases that may represent substantial or
permanent modifications in children’s and ado-
lescents’ legal conditions (e.g. adoption,
guardianship, parental authority, change of
name, etc.).
Strategies should be identified to formalize
cormmunity participation in issugs concerning
protection.
The participation of municipalities in the
implementation of protective or social and edu-
cational measures should be encouraged
(except in cases of serious offence and mea-
sures jovolving deprivation of liberty).
There should be obligatory legal provisions to
prevent the declaration of a state of abandon-
ment sirply because parents or guardians are
lacking in material resources.
Efforts should be made o ensure that social
policies for children are effective and are being
implemented. Any overlap in policies should be
avoided,
The priority of children’s issues should be
made effective by introducing specific mecha-
nisms to guarantee thal a minimum percentage
of national funds s allocated for the implemen-
tation of policies provided for by the Jaw.
Judicial authorities must receive support in
terms of material and technical resources to
ensure they are able to comply with the provi-
sions of the law.
Euphemisms typical of the culture of ‘compas-
sion-repression’ should ke eliminated.
The child should become a prierity 1ssue on the
agenda of Latin American integration.




T 30 CHILD CONTROL BY SOCIAL AND PENAL INSTITUTIONS

Overview

From a scciclogical perspective sociab control of
children tends to be viewed as being achieved
through both formal methods (police, judges and
prisons} and informzl methods (family, school and
religion}. This essay looks at the validity of distin-
guishing between the two mechanisms, focusing on
the impact of formal control on children’s rights. In
particular, it examines the nature of formal and
informal mechanisms in the context of the theory of
‘irregular situations'.

The belief in the need for formal mechanisms of
social control is deeply rooted in the ideology and
praxis of penal lluminism. In this ideology, legis-
lation and the penal system are presenied as prolec-
tive of the citizen, and as detecrents against the
arbitrary punitive power of the State (Ferrajoh,
1985). However, other more concrete historical
analyses (see for example Hess, 1985; Horkheimer
& Adomeo, 1988) draw a different conclusion - that
the State’s punitive power, however formalised, is a
method of limiting the freedom of civil society
where it might challenge the state.

To understand why this conflict exists, it is nec-
essary to look at the history of formal social contrel
and the way in which it Jinks with informal mecha-
nisms. From a critical perspective, there are three
explanations for the existence of formal mecha-
nisms: the need to put into perspective and high-
light certain social conflicts (eg sexual or domestic
viclence). which would otherwise be considered
inevitable since they are viewed as being part of a
specific culture (Pitch, 1983); the need to prevent
or reduce personal vengeance (Ferrajoli, 1985); and
finally, from a political perspective, the fact that if
formal safeguards to liberties exisi. then they will
be taken seriously and will be viewed as protective
of the weaker sections of society.

Determining whether a method of social control
is formal or informal is not simple, as available lit-
erature on the topic attests. The argument that a
control mechanism is formal when it involves insti-
tutionalisation s not always true, because in certain

situations an informal mechanism may have a high-
er Jevel of organization and formality than those
considered to be formal (e.g. religion when com-
pared 1o justice administration in some Latin
American countrigs). Purpose has also proved to be
inappropriate as a way of distinguishing between
the two (e.g. Cerqueira and Neder, 1987, have
argued that the real function of schools is as a
social control mechanism).

[t is much easier to dea) with the complexity of
the issue by distinguishing between active and pas-
sive social control. Passive social control involves
individuals or groups conforming to rules, whilst
active social control refers to the identification and
achievement of objectives and standards by exter-
nal individuals or crganizations. However, it is
clear from a historical perspective that the rationale
behind the differentiation between formal and
informal mechanisms of social control is ideologi-
ca) rather than practical. In the 1960s and 1970s,
there was a commonly held belief that the flexibil-
ity of informal mechanisms represented 2 ‘human-
ity” that was the opposite t0 penal justice and 1its
repressive system. However, it is clear from other
analyses (eg Cohen, 1985) that rather than replac-
ing formal mechanisms, informal methods simply
serve to complement them in situations where there
was a failure to respect legal and constitutional
rights. As democracy spread through Eastern
Europe and Latin America in the 1980s. it set the
stage for a critical reassessment of the fundamental
principles of contemporary liberal penal rights. The
reinforcement of these legal rights, including an
mterest in reducing the scope of penal justice in
social life (respecting victims in particular, and the
disadvantaged in general), resulted in a less ideo-
logical perspective of the formal mechanisms of
social control. Despite this interest in re-establish-
ing legal rights and examining the functioning of
the penal system, penal legislation relating to chil-
dren and adolescents remains an unexplored area.

[t is therefore necessary to examine Lo what
extent a formal social control structure, within the
framework of a democratic system, provides for
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liniits to the negative punitive power of the State -
which can, in theory at least. be activated by certain
political circumstances. If formal and informal
mechanisms for social control share the same nega-
tive characteristics, the already thin line between
both categories becomes meaningless and only a
radical reformulation of their basic premises can
bring a solution to the issues relating to children’s
rights. Having outlined the framework of social con-
trol, it 1s then possible to reassess the rationale for
classifying the penal control of children separately.

History of penal measures applied to children

There has been considerable historical analysis
determining that the notion of childhood, as we
categorise it today, did not exist until the late 17th
century (see for example, Aries, 1983, Krisberg &
Austin, 1978). These analyses refute the views of
positivist psychology which associates the classifi-
cation of children with specific characteristics of
biological evolution, and see it rather as the result
of a complex social structure which involves both
structural conditions as well as changes in arti-
tudes. In the process of “discovering’ childhood,
shame and order became the two opposite senri-
ments that helped to shape the child’s character.
The latter was moulded by the family and subse-
quently - chiefly from the |8th century onwards -
by the school, which gave 1t a defintuive form
through its three basic principles of constant super-
vision, reporting obligation, and the fliction of
corporal punishment.

For the purpose of this examination of penal
measures it is not possible to make a more detailed
examination of the development of the concept of
the child, but 1t is necessary to highlight it in order
to understand why, until the end of the 19th centu-
ry, penal measures did not discriminate between
children and adults either in the legislation or in the
punishment administered.

The history of formal social control of children
as a specific strategy 18 a practical example of how
a category of weak subjects could be created for
whom protection was not @ nght but an imposition.
All demials of nghts and liberties to children are
Justified from the moral beliefs of the protagonists
who make judgements about what constitutes
unnatural behaviour, If the 18th century ‘discov-
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ered’ the school as the place for giving chiidren dis-
cipline, the 19th century conceived and implement-
ed the mechanisms that could retrieve and protect
children who were expelled from, or had ne access
1o, the school system.

The first examples of differentiated legal treat-
ment for children are found in Swiss legislation
dating from 1862 (which gives the age of criminal
responsibility as 14), and the German criminal
code of 1871. The most important document, how-
ever, is Norway's Child Welfare Act, drafted in
1892 and enacted in 1900, This Act contains
almost all the elements of modern laws governing
‘minors'. At the time of these Acts, all the legal
reform policies focused on two issues: raising the
age of criminal responsibility in order to complete-
ly remove ‘minors’ from the adult penal system;
and applying specific sanctions in the case of
“delinquent children”.

Various policies aimed at segregating children
started to be applied systematically in the 19th cen-
tury. They were legitimated by the ‘scientific’
approach of criminological positivism. Documents
of the period show that safeguarding children’s
integrity was secondary to protecting soctety from
future delinquents. There was also an indiscrimi-
nate use of concepts such as delinquency, poverty
and abuse. Society has only recently recognised
child abuse as a serous problem and, more impor-
tantly, as a problem of the society itself. The first
intervention of the State n the case of a girl who
had been abused and ill-treated by her parents was
bitterly ironical: in the USA in 1875, nine-year-old
Mary Ellen was taken away from her parents by the
legal authorities, but the institution that brought the
case 1o light was the New York Soctety for the
Protection of Animals.

The establishment of juvenile courts

Even though they did not exist in the 19th century
(except for the sole case of a juvenile court in
lllinous, USA). by 1930 juvenile courts were
already a reality in many countries. Between 1905
and 1924 they were set up in England, Germany,
Portugal, Hungary, France, Japan and Spain

For the purposes of reconstructing the history of
Jjuvenile courts, the First International Congress on
luvenile Courts, held in Panis between 29 June and




1 July 1911, is particularly significant. All the
information on this Congress has been drawn
directly from its minutes, published in Pans in
1912 under the tile Tribunaux pour Enfants, ler
Congrés Imernational. Travaux préparatoires.
Comptes rendus analvtiques el elnographiques
publiés sur nom du Comité d'Organization par M,
Marcel Kleme, Secretarre Genéral du Congrés;
(this document will hereafter be referred to as
‘Minutes”).

Congress participants included the highest
French authorities on the subject. and representa-
tives of public and private institutions from almost
all European countries and the United States. Three
Latin American countries (Cuba, El Salvador and
Uruguay) were present and, from all indications,
made a significant contribution.

The aim of the Congress was to achieve consen-
sus on the 1ssue of separate legal treatment of chil-
dren, as well as to examine how 1o protect sociely
from juvenile delinquency. The issue of detaining
children and adolescents for indefinite periods of
time was also high on the agenda. It was un
extremely influential meeting which paved the way
for the unanimous approval of the establishment of
Jjuvenile courts in France a year later.

The Paris Congress was highly representative of
the political and legal Zeitgeist. It was the first
forum that systematically dealt with all the issues
that recurred in the majority of official speeches on
the ‘delinquent and abandoned child’. The
Congress also highlighted two important reasons
for making juvenile justice reforms: the appalling
condttions children suffered i adult prisons; and
the formality and inflexibility of criminal law,
which hindered the ‘protective’ (und also repres-
sive] role of juvenile justice by insisting on proce-
dural principles.

Although the reforms being proposed were con-
sidered revolutionary by many countries (Latin
America was a good example of this), analysis
shows that this was not the case. In fact, the reform-
ers themselves denied that their demands were rad-
ical. In his opening speech to the Congress the
French Parltamentarian Paul Deschanel stated:
"These conferences are necessary to show that the
reforms we want are not at all revolutionary and
may be eftected without substantially altering the
existing codes, by simply adapting old laws to
modern needs” (Minutes, p. 48).

The calls for the establishment of juvenile courts
were justified not only as a means of protecting
young people in danger, but also as a way of pro-
tecting society at large from juvenile delinquency,
Deschanel declared that the courts would “become
central to the fight agamst juvemle delinquency,
helping to recover corrupt children and also safe-
guard children tn moral danger” (Minutes, p. 49).

But it Is the influence of the American delegate,
C.R. Henderson which 1s most evident from the
minutes of the Congress. Henderson represented a
country that was not only a pioneer in the subject
but also one where social and penal policies gov-
erning ‘minors’ had reached the pinnacle of admin-
istrative achievement. European jurists consistently
praised American pragmatism and flexibility, If
Europeans were recognised for their contribution to
the development of penal theory, Americans were
seen as masters m its administration. Henderson
bases his statements on positivism, arguing that
psychology had shown that there were radical dif-
ferences between children and adults. He argued
that prisons were “bona fide laboratories for peda-
gogical science” (Minutes. p. 56). Whilst in the
I8th century the category of ‘child’ had been
defined using the school as a point of reference,
what was now happening was that the ‘science’ of
psychology and penal control mechanisms were
being used to define children.

In proposing reform, Henderson reminded the
Congress that, “Democratic movements in this cen-
tury have bridged the gap between social classes in
an unprecedented marner. Many persons now
understand the dangers that poor working-ciass
families are facing. This is another reason for mod-
ifying crinnnal and procedural law * (Minutes, p.
57). Procedural changes were necessary to ensure
total discretion, which would avoid any conflict
with existing theories. If the State was 10 exercise
the functions of protection and control, the proce-
dures of lluminist law had to be modified drasti-
cally. A first step towards achieving this was to stop
distinguishing between delinquent, abandoned and
abused children,

The reforms being proposed also sought to sub-
stantially modify the role of the judge. The Belgian
delegate, A. Prins, stated that juvenile junsdiction
should be family-ornented and the judge should
play the role of both father and supervisor
(Minutes, p. 61). The delegates agreed that, accord-
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ing to this principle, no defence should be allowed.

Almost all Congress participanis concurred that
sentences should be of ne fixed duration. This was
based on the argument that the sentence was neces-
sary in order (o protect the child, and thal ¢nly an
indefinite sentence would allow for permanent pro-
tection. The Belgian delegate, Baroness Carton de
Wiart explained,; “A fixed term means temporary
protection. An indefinite sentence provides perma-
nent protection” (Minutes, p. 545).

By the end of the Congress, conlrol and protection
polictes had tzken on a new dimension, involving a whole
category of individuals whose weakness or incapacity
needed 1o be sancuoned both judicially and culturally.
Regardless of the functions given to privale institulions,
the State mzintained respensibility for the organization of
social and penal assisiance. with no pressure o ensure
safely or rights. Protection, which meant different forms of
segregation, would be given only within the framework of
a pathological classificalion of children. The child was
considered, al best, an object of compassion and never a
person entitled to rights.

Social and penal control of children
in Latin America

This reform mavement in Europe and the United
States could not go unnoticed in Latin America.
The establishment of juvenile courts seemed to be
the most adequate response 1o the background of
intense social conflicts resulting from Latin
America’s subordinate position within the interna-
tional market in the early 20th century. Juvenile
courts were set up contemporaneously with, and
somelimes even before, European countries;
between 1919 and 1928 they were created in
Argentina, Brazil, Mexico and Chile.

Although the establishment of juvenile courts
was called for in new legislation for children, it did
not automatically occur. In Argentina, for example
(the first country to introduce legislation on
‘minors’) the first court was set up 19 years after
the legislation, and then it was exclusively for the
province of Buenos Aires,

Juvenile judges were charged with trying (o
understand the children’s psyche. Every judge was
expected to be calm and loving: a judge and a
father. Without prejudicial formalities. Without
public responsibility. Without prosecution or
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defence. Except for special cases, a prosecutor was
not admitted because trving to prove the defen-
dani’s guilt was seen to be clouding the picture. The
defence, in its attempt to soflen the gwlt, was also
seen as potentially leading defendants to believe
that the crimes of which they were accused were
pardonable acls. which they could repeat at will
without risk of punishment. As to the delicate
choice between a fixed or indefinite sentence, pref-
erence was unanimously given to the Jatter.

Latin American plans and activities in this field,
however, were not a mere reflection of what was
happening in industrialised countries. By the mid
19305 & new trend had spread over the continent,
wilh Argentina al it epicentre. A psychological and
pedagogical approach developed within the con-
fines of criminal anthropology, throwing doubt
upen punitive mechanisms. Between 1884 and
1937 four projects for the organization of children’s
institutions were taken to the Argentine Parliament.
The differences between the legal and the medical-
psychological approach te criminality gradually
became evident. The medical-psychological com-
munity lobbied for raising the age of criminal
responsibility in criminal law and demanded that
children accused of an anti-social act should be
taken 1o an ‘Institure for the Observation and
Classification of Children’ for a thorough medical
and psychological examination, after which they
should be sent to the most appropriate centre for
medical and educational assistance. This approach
implicilly rejected the notion that the causes of
children’s acts were as a result of social conflict in
Latin American societies, and paradoxically, il it
had been successful would have resulted in the abo-
lition of juvenile courts,

Blind confidence in the scientific nature of med-
icing, biology and, above all, criminal psychology,
effectively eliminated the principle of legality. The
concepl of ‘delinquents’ (especially if they were
children) covered not enly these who were convict-
ed of an offence, but the entire category of weak
individuals whom these scientific instruments
detecled as being potential delinquents. A good
example of this trend is the Biological Laboratory
for Children founded in Rio de Janeiro in 1936,
which was modelled on the Pedagogical Medical
Centre for Obsecrvation in Rome created in 1934,
The Director of this Institute stated that, “These
biclogical research centres for children and young



persons should be endowed with all the necessary
resources, both material and human, so as to facili-
1ate knowledge of the life of delinquent or aban-
doned mincrs prior to their involvement in crime.”
(Ribeiro, 1938, 226)

The obsession with classifying and studying the
development of delinquent and abandened chil-
dren, however, never ended in general quantitative
evalualions. Given the vagueness of scientific stan-
dards and definitions, the ¢only available data was
that of a small abnormal and segregated world. The
charactensstics of “delinquent and abandoned chil-
dren’ were inferred from those of the children
interned in 1nstitutions.

These psychological and anthropological ideas
underlying the legislation governing ‘minors’ were
progressively accepted in the [940s and 1950s.
There was no radical change, however, in the basic
features of the previous policy. Indefinite sen-
tences, the lack of distinclion between offenders
and abandoned children, the constant struggle to
raise or lower the age of criminal responsibility
and. above all, protection through segregation, con-
tinued lo be central tenets of offictal theory and
practice.

Only the new sociological trends in the United
States gave a greater international thrust to theories
on the ‘minor’. The internationahsation of these
theeries, which began in the 1940s and reached is
peak in the 1960s, did not mean a simple exchange
of experiences. The influence of the United Stales
was remarkable, particularly in the held of juvenile
delinguency.

In Latin America, however, the practice of clas-
sification, segregation and denial of rights for chil-
dren continued in much the same way as it had
done for the disabled, ethnic minorities and immi-
grants. lmprecise reasons for segregation were
given - emotional imbalances, personality clashes
and divorced parents for example, Protective mea-
sures aimed at re-educalion became euphemisms
which Jegalized new forms of segregation and
exclusion. Until now, there have been no significant
modifications in this area, despiie developments in
industrialized countries where the respect for child
rights and negative experiences with coercive ‘ben-
efits” have resulted in important changes.

The actual informality of formal soctal and
penal control mechanisms governing children and
adolescents must be highlighted in order Lo creale a

new social policy based on respect for human
rights. A culwral shift is vital in order to demon-
strate the absurdity of attempting to protect the
weakest sectors of society by declaring their inca-
pacity and condemning them to isolation.

Children and adolescents deprived of their liberty

If deprivation of liberty is a euphemism in tecms of
adults (because social remiegration cannot be
obtained by means that constitute its most absolute
negation}), the situation becomes exlreme in the
case of children and adolescents.

When the democratic revolution al the begin-
ning of modern history first established that there
should be specific time periods for the deprivation
of liberty, nol everyone benefiled from this change.
Those who were not involved in the productive
process risked finding themselves excluded from
the advantages of democracy. Although children
and adolescents actually do participate in the pro-
ductive process, however marginally and surrepli-
tiously, they are absent from official labour reports.
This does not mean that children are not subjected
to deprivation of liberty, but rather that this practice
15 legitimized in a totally different manner. The
euphemisms used to justify deprivation of liberty
withoul Irials, without guarantees and without a
specific duraljon, are in this case ‘re-education’ and
‘safety measures’.

In Latin America, excesses in the practices relat-
ed to deprivation of liberty (such as the detention of
young people i adult institutions) are in keeping
with a whole system of principles: the theory of
children in ‘irregular situations’, This is the frame-
work within which the two-headed monster, ‘delin-
quent and abandoned children’, was created and the
category ‘miner’ was established as an object of
compassion and repression. Measures involving
deprivation of liberty are camouflaged by
euphemistic expressions such as “instituticnal
placement’ (in the 1991 Juveniles Act of Colombia,
and the Draft Bill on Custody of Minors with
[rregular Conduct of El Salvador of 1992) or
‘internment treatment’ {in the Law Coverning
Treaiment of Juvenile Offenders of Mexico of
19913, Whilst measures nvolving the deprivation
of liberty should not be rejected a priori in cases of
sernious  offences committed by juveniles,

19



euphemisms must be challenged as they allow this
practice to be exlended to previously unheard-of
limits under the pretext of ‘prolection’.

The new Brazilian Children’s and Adelescents’
Act has brought about a radical change by estab-
lishing that coercive deprivation of liberty should
only be used as a punishment for serious criminal
offences that have been proven (Ariicie 122). The
Actincludes the principles of institutional and pro-
fessional competence, which require the institution
to resemble the ouatside world, as far as possible.
The success of efforts towards resocialisation
depends on this.

We have been brought up within a culture that
linked resocialisation with the deprivation of liberty.
A change in culture Is necessary which involves
Jearning to accept diversity. Socially undesirable
behaviour that does not constitute a criminal offence
may. and cften should, be the target of specitic poli-
cies, but these policies must not be coercive,

Paradoxically, the aim is to find the best possi-
ble angwer to a problem that has no deal solution,
An ideal institution for the deprivation of liberty
does nof exist, because the best society is that in
which social confhets need not be resolved through
repression.




~ 4. CHILD RIGHTS IN BRAZIL: CHILDREN AND VIOLENCE

VIOLENCE AGAINST CHILDREN

The issue of viclence against children tends to
arouse indignanion, and the desire to dencunce 1t
out of hand is understandable. However, without a
detailed examination of its causes it is impossible
ro devise a strategy to reduce or ehiminate 1t 1f our
criticism is to be effective, it must be targeted, and
this can only be achieved if the quantitative and
quahtative scope of the problem is first ascer-
tained.

Facts are sometimes interpreted as ‘inevitable’
{a euphemism which legitimizes them), and this
clearly indicates that social acceptance of some sort
underlies the i1ssue. Presenting violence as ‘inher-
ent’ in the way society 15 structured is a subtle way
of justifying 1t.

The concept of child violence is charged with
emotive nuances that either legitimize or condemn
it. in both cases hindering an understanding of the
problem. Public opinion almost always considers
violence 10 be synonymous with aggressjon. It is
therefore important to cianfy what 35 meant by vio-
lence.

Using the definition of John Galtung (Galtung,
1975}, violence comes inte play whenever the
actual development of a person, both physically
and spiritually, is below his or her potential
development. In this situation violence 1s the rea-
son for the difference berween reality and possi-
bility (for example, whenever there are means (o
fight a particular disease or feed a population,
death by disease or starvation is a clear indicator
of violence). This non-ideclegical definition is
general enough fo include most situations, and
specific encugh to provide a basic framework
within which to operate. It also allows further
specific differentiztion: between direct and indi-
rect violence, physical and menta) violence, and
flagrant and larent violence. Within this concep-
tual framework, it is possible 1o identify structur-
al violence as a sitvation in which the differences
between reality and possibility are presented as
part of the social system.

Violence and the social veality

Since reality itseif 15 a social construct, both vio-
lence and its counterpart, peace, depend directly on
the consensus of society. Some forms of sccial
interaction are considered to be violent and, among
these, seme belong (o the calegory of ¢criminal vio-
lence. The former are determined by the general
mechanisms of power and socialization, whergas
the latter are defined by the penal juslice system.
From this perspective, 1t 15 clear that violence and
criminal vielence are social constructs, with a
greater or lesser degree of arbitrariness depending
on the degree of consensus and rationahty.

The different ways in which society perceives
the victims of violence explain the different social
reactions to it. The perception of violence is deter-
mined by its visibility, which in turn depends on
who its victim is. No in-depth analysis is needed 10
understand the much more visible nature of person-
al vielence, when compared (o structural violence.
Structural violence can be said to have its origin in
personal violence, but, at the same time, an indi-
vidual who inflicts persenal viclence is the product
of socialization 1n a society where structural vio-
lence exists.

Children as victims of viglence

An analysis of the mechanisms involved in the cre-
ation of the social category ‘child” must take into
consideration the institution that plays a significant
role in this categorisation - the school. Given its
function as means of socialization, its absence or
presence is 4 significant divider of children. In
some societies, there are exclusion mechanisms
that deprive a considerable number of children of
access Lo schooling or, without excluding them. do
not provide the necessary resources for them to
remain in education. The difference belween chil-
dren with schooling, and children without school-
ing, is 50 great that one single category cannot
cover both groups: in Latin America, those exclud-
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ed by the system become ‘minors’, while only
those accepted by it are treated as ‘children’ or
‘adolescents’. For children with schooling, who are
usually children with a family, school and family
perforin the necessary roles of control and social-
1zatvon. For ‘minors’, a different form of social con-
trol 15 required - the juvenile court,

Beyond the obvious functions of juvenile courts,
it is easy to see significant differences in their actu-
al operation, according to how deep-rooted and far-
reaching the exclusion mechanisms are in each par-
ticular society. In other words, they depend on the
level of structural violence in the society. The
degree to which children are protected by basic
social policies determines to a large extent the
scope and quality of this contrel mechanism.

Even without detailed statistical information, it
is apparent that n industrialized countries control
mechanisns specifically for children focus solely
on tackling problems inherent to the individual
child. In Latin America, however, there has been an
attempt to tackle structural problems by transform-
ing them into judicial issues.

Nevertheless, we cannot say that violence
against children and adolescents is limited to less
developed socienies. What we can say is that there
is a direct relationship between the way a society iy
structured and the visibility and nature of violence
in that society.

History shows that society’s perception of chil-
dren 15 based on the assumption that there is a high
degree of latent viclence that can easily manifest
itself, with varying degrees of brutality. For cen-
turies, it hasg been niore or less legal, and socially
acceptable, to inflict violence on children, particu-
Jarly within the family unit. Tt was only ten vears ago
that a modification was made Lo the Spanish crim-
nal code which had allowed even serious injuries
intlicted on children by their parents, considering it
to be ‘excessive but legitimale corrective measures’.
Sadly enough. significant changes in social reaction
o violence against children are closely related to,
and modelled on, the proteciion of animals.

A critical analysis of viclence in society belps to
explain the specific nature of the most brutal form
of violence today: the systematic extermination of
chiidren and adolescents by organized groups. This
practice has reached alarmaing proportions in Brazil
in recent years. There have been several initiatives
to cbtain a detailed picture of the true scale of this
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phenomenon, but so far the resulls have not been
brought logether to allow a full analysis of the
prablem. The figures coming out of the most exten-
sive research, put the number of children and ado-
lescents killed each year at about 1,000. If everyday
violence against children (ill-treatment, abuse, elc.)
1$ @ commeon (rait of a society that puts this partic-
ular category of people as inferior on the social
scale, then elimination 15 a brutal version of that
same culture, This violence is not meted out to chil-
dren 1n general, but only against those children cat-
eporised as ‘minors’. An analysis of ihe victims of
elimination confirms that, when there is structural
violence, the targets of the most severe forms of
violence are those who cannot find theic place
either in the educational system or the labour force.

Syslematic violence against a certain category
of children is not a new phencmenon. What is new
is that the Children’s and Adolescent’s Act high-
lights it and provides a legal framework to tackle
the problem. The Act seeks to change the culture of
inferiority and subordination where viclence is
continually increasing, and is even legitimized. It
requires a change in policy which will transform
the needs of ‘minors’ into the rights of ‘children
and adolescents’. In order to break the cycle of
Judicial impunity we need to break the cycle of
social and cultural impunity, which 1s far more sub-
tle. The passing of the new Brazilian Act means
that the practice of exclusion i1s no longer legin-
mate, at least from a judicial viewpoint.

What can be done?

Recently, the joint efforts by those parts of the gov-
ernment and civil society which are most sensitive
to the issue, have succeeded in shifting the topic of
violence against children and adolescents from the
alarmist police reports of the sensationalist press w
a prominent place in the political pages of the
naticnal press,

The National Commission on Violence against
Children and Adolescents, comprising members
from governmental and non-governmental organi-
zations (with the participation of UNICEF), was
created in December 1950 as part of the Ministry of
lJustice. It has made a systematic effort to fight vio-
lence against children and adolescents, and s
beginning to obtain results that can be measured by



the increasing number of police files and legal
investigations in many states of Brazil.

The *System for Recording and Monitoring
Violence' that already exists in the state of Bahia is
an initiative of UNICEF, assisted by the Nucleus for
Studies on Violence of the University of Sdo Paulo
(NEV), the Braziliun Centre for the Child and
Adolescent (CBIA), and the Faculty of Law in
Bahia. It 1s starting to supply information {obtained
from the press and the Institute of Forensic
Medicine, and including a detailed profile of the
case, the victim and the perpetrator) that provides a
general overview of violence, and facilitates the
monitoring and reviewing of specific policies imple-
mented in that area, This is one of the most concert-
ed efforts made 1o identify the exact number of cases
of violence against children and adolescents,

The CBIA. a federal organization responsible
for spectal protection policies for children, is cur-
rently extending the System for Recording and
Maonitoring Violence to other states selected by the
National Commission on Violence against Children
and Adolescents.

Ending violence requires action day after day. A
society can only rid itself of violence if the indigna-
tion at the death of any of its citizens is always the
same, regardless of race, social status or religion.

SERIOUS OFFENCES COMMITED
BY ADOLESCENTS IN BRASIL

The issue of juvenile offending

The number of adolescents imprisoned in Brazil for
serious crimes is low, especially when compared to
other catcgories of juvemles in at-risk situations. In
most federal states the number does not exceed 100
and only in the states of Rio de Janeiro and Sio
Paulo does it reach approximately 300 and 1250
respectively.

This analysis of serious crime committed by
adolescents in Brazil will use the legal framework
set up by the new Children’s and Adolescents' Act.
Using this framework, the term ‘serious juvenile
offender’ 1s used to describe those who have been
deprived of their liberty according to Article 122 of
the Act. Experience has shown, however, that cur-
rently neither all the adolescents convicted of seri-
ous offences are sentenced to deprivation of liberty,

nor are all those deprived of their liberty those who

have been convicted of serious offences. Article

121 of the Act defines serious offence as a “severe

threat or violence against a person™ however. it

also states that deprivation of liberty ‘may’ be
applied, thus forcing the judge to consider careful-
ly the suttability of this course of action.

There are three reasons why the issue of depri-
vation of liberty is so important:

o judicial: judges must comply with the provisions
of the Act;

@ political: if this issue were dealt with inadequate-
ly it would have u negative effect on governmental
and non-governmental policies as a whole:

e ethical: by dealing with the problem in the cor-
rect way, the general public can be educated. This
15 essential as only @ society that has learned to
respect those worse off can leamn to respect
everyone,

Trends in juvenile justice

Since it was identified as a specific problem, juve-
nile delinquency has been a recurring issue,
impacting on all child and adolescent policies in
Latin America, In situations of serious crisis its
existence may be taken for granted, and present-
day Brazi| 1s no exception 1o the rule. So far, there
have been two equally erroneous approaches to
dealing with the problem:

@ u repressive approach: This comprises 4 lower-
ing of the age of criminal responsibility, which
has led to an increase in repression. Lowering the
age of responsibility has proved useless, or has
even served (o aggravate the problem by increas-
ing the number of serious offenders. In fact, in
many cases of serious offences committed by
adolescents (e.g. in drug-related crimes). adults
have acted as instigators. So, if the age of crimi-
nal responsibility is lowered, adults simply
recruil children who are under the new age limit,
Furthermore, this measure should not be applica-
ble in countries that have ratified the UN
Convention on the Rights of the Child and enact-
ed it as national legislation

@ a paternalistic approach: Formally, this means
a refusal to recognize that serious offences can be
commitied by adolescents, whilst assuming an
automatic link between poverty and criminality.
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In concrete terms, it leads to the deprivation of lib-
erty and Lhe suspension of nghts and guarantees. It
is one aspect of the theory of ‘irregular situations’,
where Lhe use of euphemism has resulted in thou-
sands of young people being detained (n Latin
America (often in adult prisons) without officially
being ‘depuived of their liberty'.

The Brazilian Children’s and Adolescents’ Act
radically changes the legal framework for discus-
sion and sets the stage for further debate. In full
accordance with the Convention, the ‘juvenile
offender’ is no longer a vague sociological catego-
1y 10 which imprecise measures are applied. He or
she now belongs to a specific judicial category and
is & person entitled to the rights established by the
theory of full protection.

Facts and perception

Unlike adult criminal law, in which offences are
clearly defined, punishable acts, laws governing
‘minors” define offenders as a vague sociological
category. Objective critenia for measuring the actual
existence of juvenile delinquency are replaced by an
external factor to both the juridical system and to
social policy: public opinion, which sways under the
pressure of social alarm. If ‘public opinion’ as a con-
cepl is problematical (see. for example, Habermas,
1962, who notes that what 15 often defined as ‘pub-
lic* opinion is in fact no reflection of the broad view
of the public), the waves created by social alarm
ofien bear no relation to the real scale of the facts
thal cause them. Thus, a small number of sertous
crimes commitied by adolescents may lead to wide-
spread social alarm, resulting in arditrary. illegal
and/or ineffective measures to tackle the problem.
Three sources of information can be used to
measure the scale and magnitude of juvenile delin-
guency: official statistics, specific research, public
opinion. [n addition te the intrinsic difficulties
posed by the first two sources, the choice of objec-
tive crileria for measurement 18 always problemati-
cal, even in ideal pohtical, economic and institu-
tional situations. A social 1ssue can he interpreted
n different ways depending on the perspective - as
sickness, emotional imbalance, age-related trauma,
a predispesition towards crime, ete. The deficien-
cies of the first two sources tend 1o be compensat-
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ed for by the least objective and most changeable of
sources, i.e. public opinion.

That is why there is an urgent need 10 deal with
the matter of juvenile delinguency by examining
lhe relationship between juveniles and the legal
system. This involves examining both their materi-
al and legal situations, both of which are dynamic
variables which are constantly changing.

From the abandoned child
to the juvenile offender

The progressive deterioration of Latin American

children’s material conditions can be divided into

three periods, all of which resulled in social alarm.

o the abandoned child of the 1960s: Facts were
explained through individual psychological factors,
while structural causes remained n the back-
ground. Two different solutions were usvally pro-
posed: adoption (after declaration of abandonment)
or strategies for the reinforcement of family ties.

e the street child of the 1970s and 1980s: This
stage can be divided nto two penods: 1980-1985
and 1985-1990. In the furst period a political view
based on ‘needs’ still prevailed. Street children
were seen either as the forerunner of a new era or
as a clear sign of the deterioranon and contradic-
ticns of a system nearing total collapse. Solutions
usually 1gnored any legal aspect, concentrating
instead on individual ethical issues. In the second
peried the perspective changed radically: needs
pecarme rights, and the importance of the rela-
tionship between children’s legal and material
condilions was enhanced. Brazml. with its
Children’s and Adolescents’ Act, became the epi-
centre of this new view.

e today’s juvenile offender: The issue of juvenile
delinquency surfaces periodically in public opin-
ion, more as the result of successful social alarm
campaigns than of a qualitative or quantitative
growth of the problem itself. Social alarm is oot
autonomous, but invariably depends on public
order policies. [n the absence of specific research,
police and legal statistics are more or less the only
objective data to counterbalance shifts in public
opinion. There is still open conflict between a cul-
ture of protection and repression based on the the-
ory of “imregular situations’, and a new juridical
framework in which adolescents are recognized as




the subjects of rights. Previously, the police used to
carry oul repressive measures because basic social
policies were practically non-existent, Today, fol-
lowing the enactment of the Brazilian Children’s
and Adolescents’ Act, police interventions, pro-
voked by deficiencies in social reordering are seen
as tllegal and/or ineffective. The acts of coercive
detention of street childien, given full coverage by
the press and intended Lo shift public opinion into
a feeling that ‘something is being done’, contribute
to an increase in the official numbers of juvenile
offenders, which further provokes social alarm.

Juvenile offenders and institutional competence

Tt is important to examine the kinds of offences com-
mitted by adolescents. Firstly, there is no doubt that
some adolescents do commil serious criminal acts,
although the numbers doing so are very low (the
average number of murders comnutted by adoles-
cents in Rio de Janeiro and Sio Paulo together does
not reach 8 per month), Secondly. any society must
protect the right to public and individual safety,
Thirdly, in times of crisis and social alarm, the issues
of juvenile delinguency and public security impact
negatively on the debate regarding policies for chil-
dren as a whole, This can currently be seen in Sio
Pauio and, to a lesser extent, in Rio de Janeiro.

The Chiidren’s and Adolescents’ Act clearly elim-
inates the unhelpful debate on the penal relevance of
‘anti-social’ behaviour ascribed to adolescents.
Article 103 is vnambiguous when it defines “offence’
as an action that is explicitly considered a Lransgres-
sion or crime by the law. According to the interpreta-
tion of Articles 101 and 103, criminal responsibility
for such an act begins at the age of twelve.

The non-euphemistic use of the term “deprivation
of liberty’ (Article 121) to signify detention is an
extremely 1mportant clarification which has so far
been lacking in Latin American child legislation. The
Act has elimunated the hypocrisies of the old culture,
which deprived children of their liberty without every
identifying it as such. At the same time, the new legal
order implies a greater severity, albeit combined wilh
all the necessary guarantees of protection from illegal
or arbitrary detention (Article 106), and for a fair trial
(Articles 110-111). Once it has been legally estab-
lished that the crime has actually been commitied, it
15 up to the legal authority to apply one of the mea-

sures provided for in Article 112.

Article 121 gives a definition of ‘deprivation of
liberty’ that is in keeping with the theory of full
protection. It states that the deprivation of liberty
must only be vsed in exceptional circumstances,
must be as short as possible and must take into
account the special needs of children who are in the
process of physical and emotional development,

Article 122 categorically states that internment
may only be applied when:

1. the offence involves serious threat or vio-
lence 1o a person,

Il the case involves repealed perpetration of

other serious offences,

lil. there has been repeated and unjustified non-

compliance with previously imposed mea-
sures,

Paragraph I further specifies that in the case of
item [IT the period of internment may not be
longer than three months. Paragraph 2 is particu-
larly significant: it states that internment should
under no circumstances be applied if other suit-
able measures are available. The last provision
can be said to invert the ‘burden of proof”, by
charging the judge to show, with supporting evi-
dence, why the application of a measure other
than internment was not possible. If no other mea-
sures are possible due to institutional shortcom-
ings then action should be taken to correct the sit-
uation, but this is in no way a justification for the
deprivation of liberty.

The provisions in Articles 123 and 124 are so
clearly stated that they require no further explana-
tion, and non-compliance can only be seen as a
deliberate omission on the part of the relevant
authorities:

“Art. 123. Internment should be served at an

instituison reserved exclusively for adoles-

cents, different from that used as shelter, with
rigorous separalion on the basis of age, phys-
ical build and the seriousness of offences.

Paragraph 1. During the period of intem-

ment, including temporary internment, peda-

gogical activities will be obligatory.

Art, 124. The adolescent deprived of his or

her liberiy has a number of nghts, including

the rights to:
I to meel personally with the representative
of the public prosecutor,




IL to make a divect petition to any authority,

I11. to meet privately with his or her defence,

1V. 10 be informed of the status of hus or her
case, whenever he or she 50 requess.

V. 1o be treated with respect and dignity,

V1. to remain interned in the same locality, or
that which is closest Lo the domicile of his
or her parents or guardian,

VIL. to receive visits at least once a week,

VI to correspend with family members and
friends,

IX. to have access to the objects required for
hygiene and personal cleanliness,

X. to live in lodgings offering adequate condi-
tions of hygiene and health,

XI. 1o receive schoohng and professional train-
ing,

XIL to carry out cultural, sporting and leisure
activities,

XUI. to have access to the communication media,

X1V, 1o recesve religious assistance according to
his or her own belief, whenever he ¢r she so
desires,

XV. to retain possession of his or her personal
objects and to have a secure place in which
to store them, receiving a written acknowl-
edgement for objects kept by the institution,

XVI. to receive all personal decuments required

for life in society, upon departure from the

institution,

Paragraph 1. lsolation will under no circum-
stances be applied.

Paragraph 2. The judicial autherity may lem-
porarily suspend visits, including those of
parents or guardian, if there are serious and
well-founded reasons to consider such visits
prejudiciat to the interests of the adolescent.

By staling that pedagogical activities must contin-
ue even when an adolescent 1s depnived of his or her
liberty, paragraph 1 of Article 123 makes the intern-
ment institution responsible for these activities.

Article 125 and paragraph | of Article 121 con-
tain provisions regarding the concrete application
of the sentence of deprivation of liberty. Unlike
other provisions of the Act and even constitutional
standards (Article 227 of the Constitution), Article
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125 exclusively charges the State with the full
responsibility for ensuring the physical and mental
integrity of interned adolescents and for the adop-
tion of suitable measures of confinement and safe-
ty. Given the constitutional provisiens in the area of
public security, the word ‘State” here refers 1o fed-
eral units (i.e. provinces;.

Intertnment units should implement detailed
polictes for social reintegration, founded on two
basic principles: institutional and professional
competence. The size of the units should respect
adolescents as people who are going through a
stage of physical and emotional development. and
Article 12 states that ideal number of peopie per
unit 15 40-30. Tt also notes that from the point of
view of socizal reintegration, an excessively small
number of people 15 as negative as overpopulation.

Assisting juvenile offenders deprived
of their liberty

The principle of institutional competence means
that the internment institution should reflect, as far
as possible. the normal activities of the outside
world (education, health, recreation. efc.), in antic-
ipation of complete social reintegration. This prin-
ciple is justified both by the successful experiences
elsewhere (e.g. in ltaly) and by the standards set out
in the theory of full protection.

The principle of professional competence refers
to the need to put an end to the tradition of ‘nega-
tive solidarity’ that invariably characterizes deten-
tien centres. Structural changes must be introduced
in order 10 reverse the current trend towards anti-
pedagogical complicity between teachers and stu-
dents, Those responsible for education should,
therefore, also be working with adolescents in the
oulside world (with the exception of the staff
responsible for management, administration and
infrastructure). 1t is therefore advisable that the
teachers do not work in the institution more than
10-15 hours per week, in order to give them time
tor involvement in activities in the outside world,

Safety

When dealing with the issue of safety, ali precon-
ceptions must be replaced by the higher principle of




respect for the physical and mental integrity of
interned people (Article 125). The recent killing of
many adolescents in Brazil under a variety of dif-
ferent circumstances is a result of the imesponsible
destruction of detention centres and/or the absence
of a suitable policy for detention and security.

In particular situations, the external security of
detention centres must be guaranteed by the rele-
vant organization (i.e, the Military Police, because
in Brazil this secunity umt is responsible for the
maintenance of public order and should not be con-
fused with the Police Force of the Army). This
body should be able to intervene inside the deten-
tion centre only at the express written request of its
director, and after consultation with the judicial
authority responsible for it.

A necessary Utopia

The only possible legitimacy in continuing the
practice of depriving adolescents of their liberty
should be that attempts are also made to reduce the
negative tmpact it has. Whilst this measure contin-
ues to be used in exceptional circumstances, soci-
ety must work together to progressively free itself
of a situation where social conflicts are hidden
rather than being resolved. Deprivation of liberty
should always be considered in the light of the
Utopian idea that the only ideal prison is one that
does not exist.

THE NEW BRAZILIAN CHILDREN’S
AND ADOLESCENTS' ACT

The new Children's and Adolescents” Act (federal
law 8069) was approved almost unanimously in
both houses of the Brazilian Parliament on 13 July
1990. The Act has 267 articles in all, including
long-term and interim provisions contained in
Articles 259-267. It became operative on 14
October 1990, taking the place of the Juveniles Act
of 1979 (law 6697).

The success of this law, which provides for the
full protection of the child and the adolescent
(Article 1), lies in its innovative content, The sig-
nificant differences between this Act and other
Latin American legislation governing juveniles are
clear. Tt is the first time that Latin American legis-

lation governing children and adolescents rejects

the theory of children in ‘irregular situations” and

replaces it with the theory of full protection.
Of the many innovations in the Act, the follow-
ing are the most characteristic:

e service delivery 1s devolved to municipal level
(Article 88 I),

o coercive confinement in cases of social distress is
removed: Article 106 specifies the reasons for
deprivation of hiberty (flagrancy or a written and
justified motivation of the competent judicial
authority are indispensable,

o the equal participation of the government and
civil society at the three political and administra-
tive levels (federal, state and municipal) is guar-
anteed by the establishment of Councils on the
Child and the Adolescent (Article 88 [1),

o there is a differentiation of the roles of the judi-
ciary, with municipal Guardianship Councils
assuming responsibility for dealing with cases
that do not represent punishable offences and do
not involve significant changes in the legal status
of children or adolescents (Articles 136-137).

This shift away from the Latin American tradition
is the result of a unique relationship in Brazil in the
1980s between non-governmental organizations,
government and the judiciary. Until then, the
Brazilian situation was no different from the rest of
Latin America. In the 1940s, the role of private orga-
nizations in social welfare had weakened and by the
[950s social welfare had become integrated into
public policy. Distributive measures were effectively
applied, and any shortcomings in the system were
dealt with through judicial interventions. Legislation
governing ‘minors’ gave judges far-reaching powers
and non-governmental organizations did not yet
exist in this field. In the 1960s. the gradual econom-
ic crisis had a significant impact on public policy,
placing even greater weight on judicial solutions.
This trend intensified in the 1970s under dictatorial
regimes, which made partial legislative reforms that
formally extended the scope of provisions for the
protection of the child whilst lowering the age of
criminal responsibility. Non-governmental organiza-
tions involved in child and adolescent issues had
grown tn bold opposition to the totalitarian practices
of the State and the legal community, but had not
participated in the legislative reforms.

At the beginning of the 1980s, discussion began
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in Latin America on the concept of an international
convention on child rights. For the first time, non-
governmental organizations began to focus their
antention on a legal nstrument. In Brazil, this
process comncided with the intensive discussion
resulting from the drafting of a new Constitution.
Non-governmental organizations were able to
ensure that the Constitution, approved on 5 Octaber
1983, included the basic principles of the
Convention just over a year before it was approved
by the United Nations General Assembly en 20
November [989.

Article 227 of the new Constitution established
abselute prionty for children’s issues:

“Itis the duty of the family, the society and the
State to give absolule priority to ensuring that
the child and the adolescent have the right o
life, health, food, education, sporis, profes-
sional training, culture, digniry, respect, liber-
ty, participation in family and community
affairs, as well as to protection from all forms
of negligence, discrimination, exploiiation,
violence, cruelty and oppression.

1. The State shall promote comprehensive
healith programmes for children and adoles-
cents, in conjunction with non-governmental
agencies and in keeping wilh the following
guidelines:

1. A perceniage of public funds must be used
for health care programmes for mother and
child.

i1, Specialized prevention and health care
programmes for the physically or mentally
handicapped must be created, as well as pro-
grammes for the social integration of the
handicapped young person such as job train-
ing, community participation, facilitating
aceess to public goods and services, removing
all preconceptions and physical obstacles...”

The next step was to turn the general principles
of Articte 227 of the Constitution into specific
national legislation. A ‘National Forum for the
Defence of Children’s and Adolescents” Rights’
(DCA Forum) designed a national plan of action,
which included a three year stralegy to address
changes 10 the law and institutions as well as
improving service delivery.
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The process of creating a new legal order was
compiex. The majority of experts in juvenile justice
rejected the new rules proposed by non-govern-
mental organizations. They accused them of
attempting to overturn the ‘natural’ order prevailing
in Latin America. Nevertheless, a group of jurists
sensttive to social issues understood the need for
intelligent and broad co-operation at all levels. It
was necessary 10 use both the rich experiences of
non-governmental orgamzations and the most
advanced public policies as a basis for new legisla-
tion. The Act was Lhe most appropriate legal instru-
ment to reaffirm the most successful practices of
the 1980s, which had been marginal or in opposi-
tion to the existing legislation.

Shert-sighted social control policies were
replaced by a framework which used children’s
material conditions as a concrete indicator of sue-
cess or failure. Tolerance rather than control was
the basic philosophy for ensuring social peace
and the preservation of the rights of society as a
whole.

Both the spirit and letter of the Act reflect the
challenge posed by the repeated failures of previ-
ous policies and programmes for protection and
prevention. The new law recognizes the complexi-
ty of the problem and considers deprivation of lib-
erty as a social and educanonal measure which
should only be used as a last resort.

The accused 15 entitled to individuai rights
(Articles 106-109) and procedural guarantees
(Articles 110 and [11). Article | of the Act pro-
vides for the “full protection of the child and the
adolescent” and Article 2 introduces definitions
usually missing in Latin American legislation: “any
person below |2 years of age is considered 10 be a
child and anyone between 12 and 18 years of age
an adelescent”.

An act can only be considered as an offence
(with subsequent punishment) il it has been com-
mitted by an adolescent. Where children have com-
mutted acts which would be considered offences by
adolescents, then Article 105 states that the mea-
sures set oul in article 101 must be applied:

“Whenever any of the cases specified in arti-
cle 98 (threat o or viclation of ihe rights set
out in this law) is found 10 exisi, the compe-
fent authority may establish, amongst others,
the following measures:




L. implication of parents or guardians by
declaring their responsibifity,

Il temporary guidance, support and moni-
toring,

i1l obligatory enrolment ard atiendance at
public elementary schools,

IV involvement in government or community
programimes for family, child and adoles-
cenl assistance,

V. demand medical, psychological or psychi-
atric treatment in a hospital or out-patient
regime,

VI inclusion in a government or community
programme for aid, orientation and treat-
ment of alcoholics and drug addicts,

Vil placement in a sheltering institution,
VI placement in foster homes.

Paragraph |. Shelter is a temporary and
exceptional measure that can be used as a
transition to placement in a foster home,
without implying deprivation of liberty.”

[t 15 important to point out that acts committed
by children are no longer the responsibility of the
judiciary but of the *Guardianship Counctls’, This
new institution frees judges from various tasks
related to social pelicy, and allows them to concen-
trate on matters specifically related to their juris-
diction. This does not prevent them from control-
ling the action of Guardianship Councils in cases
provided for by the law itself in Article 148 VII and
paragraph 1. According to paragraph 1, ‘Children’s
and Adolescents’ Justice’ as it is now know, is
responsible for:

a) dealing with requests for custody and guardian-
ship,

b) judging suvits involving the removal of parental
authority or the loss or modification of guardian-
ship or custody,

¢} providing authomly or consent 10 marriage,

d) dealing with cases of disagreement between
father and mother as 1o the exercise of parental
authority,

¢) granling emancipation in the absence of parents
according to the terms of civil law,

f) designating a special curator in cases of claims or
representation, or other judicial or extrajudicial
proceedings in which the interest of a child or
adolescent is involved,

g) judging alimony cases,

h) deciding the cancellation, rectification and issu-
ing of birth and death certificates.

Of all the changes introduced by the Act, perhaps
the most innovative feature is the creation of
Councils on the Child and the Adolescent at the fed-
eral, state (provincial) and municipal levels. These
Councils, which have equal representation of the
government and non-governmental organizations,
are endowed with decision-making powers and con-
trol functions at all levels. They represent a confir-
mation from the judiciary of the need for joint effort
between Stale and civil society (Article 88).

These Councils are also responsible for setting
policy guidelines in each area, rationahzing and
maximizing the operations of welfare programmes.
According to Article 9], non-govemmental organi-
zations may only operate after registering with the
Municipal Council, which communicates the regis-
tration 1o the Guardianship Council and the judicial
authority of the respective locality. According to
paragraph 1 of Asticle 91, the Municipal Council
may deny registration to organizations that do not
have proper constitutions, propose projects which
are incompatible with the principles of the law or
have unqualified staff. Moreover, according to
Aricle 92, programmes which offer shelter to chil-
dren and adolescents should adopt principles which
are in keeping with the law, such as the preserving
famuly links, allowing participation in community
life, etc. Only these Councils (authorized by both
the State ard civil socieiy) are entitled 10 control
the quality and suitability of service delivery pro-
grammes.

In summary, Councils on the Child and the
Adolescent forrnulate the guidelines for service
delivery policies; Guardianship Councils deal with
cases involving children and adolescents; and the
judicial authoritics are in charge of punishable
offences involving adolescents.

According to  Article 131, Guardianship
Councils are permanent and autonomaous non-juris-
dictional institutions commissioned by society to
ensure that children’s and adolescents’ rights as
defined by the Act are observed. Article 132 estab-
lishes that in each municipality there must be at
least one Guardianship Council consisting of five
members with a tenure of three years {(with the pos-
sibility of re-election), which have been elected by
local citizens. The responsibilities of Guardianship
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Councils lie main]y in dealing with cases where
children’s or adolescents’ rights are threatened or
violated {Article 98), or where a child is accused of
an act that, if committed by an adolescent, would
represent an offence (Article 103). According to the
prnciple of differentiation of judicial functions,
Article 137 states that the decisions of the
Guardianship Council may only be reviewed by the
judicial authority at the request of those who have
a legitimate interest in the case.

Another important feature intreduced by the Act
1s remussion. This allows the public prosecutor to
prevent a case going ahead if it is judged to be inap-
propriate based on the circumstances and conse-
quences of the act committed, of the adolescent’s
personality and depending on the level of his or her
involvement in the offence (Anticle 126). This high-
lights once again the ditferentiation that is being
made within the judiciary. According to Article
128, “measures applied by remission may be judi-
cially reviewed at any time at the express request of
the adolescent, of his or her legal representative, or
of the public prosecutor”.

The new Act has been criticized by some
groups, wno maintain that the instrument 1§ too
advanced for Latin American society. A parallef can
be drawn with the argument used against legislation
tce abolish slavery.

It 15 more difficult to implement laws that
require public participation than to experiment with
centralized judicial reform. The experience of
implementing this Act has shown that it can play a
positive role in helping io reinforee democracy.

The Act is undoubtedly the best interpretation in
Latin America of 1he United Nations theory of full
protection. [t i$ now up to the government and peo-
ple of Brazil to continue o work on what started as
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a Bill and ended as a social project. Today, non-
governmental organizations and those responsible
for public policy are working together on the sec-
ond and third stages of the original strategic plan -
the restructuring of institutions and the improve-
ment of service delivery.

From a Latin American perspective, and after the
failure of policies handed down by ‘groups of
experts’, the case of Brazil offers a new model for
dealing with problems relating Lo children and ado-
lescents. The challenge hes not in imitating the pro-
visions of the Act, but in using this concrete experi-
ence as the basis for discussion. Brazil needs other
examples with which to compare its own project of
judicial co-operation between governmental and
non-governmental organizations. In addition, the
rest of Lalin America needs (o start adapting its leg-
islation to the principles of the theory of full protec-
tion, some instruments of which (the Convention)
have already become part of national laws.

Imposed and self-imposed isolation, heightened
by the Janguage bartier, has separated Brazil cul-
turally and politically from the rest of Latin
America for centuries. The removal of the relative
isolation of and from Brazil can only come about
through Latin American integratien in the common
search for solutions to real and urgent problems,
one of which is the issue of child rights.

Two different tasks appear today as top priorities
on the agenda of all those concerned with this
1ssue: to produce legislative changes in keeping
with the principles of full protection and, where
this has already been done, 1o defend and reinforce
the successes thal have been achieved. Whilst leg-
islative reform is a fundamental step, it is only the
beginning of a process of improving children’s and
adolescents’ living conditions.
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