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PREFACE

T HIS annlyse” deald wath the principe, reflecied in e Conventivn on the Reghts af the Chald (CRCY,

fhat the “besr iderests of the child™ thauld be promoted ancall relevam conests, The phrase nppeirs

1 2 warkety of conlexts throaghout the Convention, [nparsicular, it is eed i reiton 10 the separalicng
of the child froen the family sering (Aricle U1, with referese (o parentil respeasibility Tor the pbringing
nnd development of the child {Arick |31 m relation 1o adogteon and comparable practices { Anickes 20
and 21y aud 0 the coutext of the child's imvo|vement with the police amd rhe justice sysem | Anickes 37
ard 4

I b4 i i i Article 3 01, Bowever, shat is the central Toous of (he present anilysis, This anicke ssares
that;

o all setions conearmme cinkiren, wheibier undertaken by public or prvase secial welfare instioy-
flons, comrte of baw, acministnidive authonhes or legislalive bodies; tho besy interssts of the child
shall be & primary consideralion

This poovisson is of mijor impedasce since i is an "wmbrella” provision which prescribes the
Approach (o be followed “in all &hong sonceming ehildren™ 1 is for this peoson hat o will ofien be
iwaked in contenction with other anscles of the Coaventon in order o uippon, jusify or clarify a par-
ticular approach ho issues arsing wnder the Convention. Indeed. there 15 no article in the Conventson, and
rorright recognened therem, with respeet s which the principle @ onot relevant,

Thit best interesta principle s not e, and 0 sgmiliconse has been the subject of many [eammid -
Inctess il Alwe comtest of the Fammly aw principled (i coimiries such 35 Capnda, France, lostia, ibe Unied
Kingdom, lhe Linsied Simies ond Zambatva s aclusien orihe Conventign, however, opens a whide new
chapter for the principle and necessitees a very carefil analvsis of Lis comert awd smplcalions. Thers E@re
ioree principa| rewons why sich pn amalysis o needed, Firs. the me of the primciple ndomesnc kegal sys-
tems kas peperally been confined 1o the cusody arena. Nsrobe i e kegol system of one indusinalized
eontry v well summarized by Justce Bosabie Silberman. Abells of Canoda:

I conjunction with changing gender totes. [1he best interests principle] pined biclogical pasents
sparnst fon-hiokogieal rarems, parends apainst gridperents, mother agadnst semmojpate smothers,
o pareais aganst chiid welfare awthoritios. Becanse the detempiation of ey iderests ek (o
e lesa n hestorscal shart o progeosticatng exercise, and because what b best for the child @5 ofien
omly Best undersiood paenty wears afier childbost, i s aca deffcult 1o see why custodml tsaes ame
st comarorversial [ Abelln 193, po 542

T coneist, the principle refiecied o the Conventiog 1807 Tar widerapplalalay. than o the custady area
Alone Second, e CRC fself, wilh 186 Sdates Parizs as o8 March P96, his asermed s imporance, both
iy relation @0 the world's children and 10 the overall body of international humaa rights law, thar few
obsecvers would have prodicted only 2 decade ago. Thied, the growing mgisience that chibiren's nghes,
wrdd intleed Blmian mghits bn el B amplemented] s cultueally semallve mannet neviatly shones a
spotlght on i Best inseresss. principle becawse of its capacity to facilitate the reflection of cufiural values
i CRC relmed decizion-rraking

Huit:the eenemal wnpertance of e Best miereits poneiple wilban the CRC framewoek does not-mean
that its Inilerpretadbon or applicetson & n any way stophiforeard or encosroversinl. Paradoxically,
ihe sponger Be agresrment g 10 lis centraliby, e greater the divietsily of approsches abvodated i aps
application

The Coinrnittes on the Rights of the Child has rot hesitsted to declare the best imesests principle as
“the guding principie’” of the entire Conventbon. This mimors the almoss instincnve appeal that the

= Thrn gt onis i l""j‘il'\'-"\- fant igpien & Seail e The Heiel L ot |l Chilil Pl vy Tulers. sl Beeman. Wiphes. el b
Tt A sl i i b S8R fvy Gintoast Lhunes ey Preas. Maorr of she rrferesn r vl ) e it we e e seerut -+ Baugr s
i Rl i e e aisdvais o e apenie el By e LN ER {ierannrma £l By eigunarsl Crvrr 4y Fiasgsed
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principle has in a cluld rights setting. Indeed il seems 1o many observers to be little more than a translation
it thee language of the law of slogans such as "First Call for Children™ (UNICEF) or “Children First”
(Leach, 1994), Buat this appeal. and the enthusiasm with which many commentators have greeted the pon-
erple’s inclusion m the CRC, conrasts strangly with the reservations expressed by others. Some have
asked whether the prnciple retains its enginal raison o ére once children s nghis; rather than merely their
“interests”, have been recognized, (thers have suggested that 1§ raises more questions than 1t answers and
could be counter-productive in some respects (Van Bueren, 1995, pp. 48-449),

The mast commonly voiced schalarly criticism of the principle is that it s open-ended or indetermi-
nate, In other words, itz application in a given situation will not necessarily lead Lo any particular outcome,
The problem is how to identify the criteria that should be used to evaliate altemative options thal are open
lo a decision maker seeking (or purporting) to act in the child's best ivterests. As expressed by Robert
Munookan:

The choice of criteria is inherently value-laden; all too ofien there is no consensus about what values
should nform this choice. These prolilems are not unique to children's policies, but they are sspecial-
ly acute in this context because children themselves often cannot speak For their own mierests.

Even if predictions [as 1o the consequences of policy ahernatives] were possible, what set of values
should @ judge use to determine a child's best interests. . [H]e must have some way of deciding
what counts as good and what counts as bad (Mnookus, 1985, pp. 17-18),

Linked to thus entique of indetermunucy is a feeling that the values emploved Lo give content 1o the
best interests principle have very often been quite inappropriate. As Penelope Leach has noled:

The phrase “in the best interests of the child” can, and often does, reflect a (more or less) benevo-
tent authoritacianism, Ouiside personal relationships with family, teachers or grown-up friends, the
best most children can expect of most adulis is patronage (Leach, 1995, p. 208).

Another cniticism of the prnoiple has ansen i the context of debates over what s seen as the cultur-
ally haased natare of inemational human rights law and jts resulting imapproprimeness in some culural
settings (the se-called cultural relitivism debate ). The besi interests principle |« seen by some as 4 polen-
tial *Trojan horse” which will enable cultural considerations o be smuggled into the children’s mghts
domain and will subsequently undermine the basic consensus that the Canvention reflects,

All of these 1ssues are analysed 11 this paper, An emphasis 1s given o e dilemmas arising iy apply-
ing the principle in concrete situations wvolving the reatment of children. The firsl part explores some
historical and currer vsages of the pnnciple both m domesuc and miernauonal law. The second pan
exanunes the lechmeal meamog of the terms emploved in the CRC. The thud pant explores the problem of
indeterminacy, while the fourth and fifth parts consider some practical instances of indeterminacy cenl-
ring around bssues relating lo cultwe and resonrcey, The sixth section considers different ways of over-
coming indeterminacy. The seventh examines the prineiple in rélation 1o the overall debate over culiural
relativism, and the final section considers the approach 1o best interests adopied to date by the Commities
or the Rights of the Clild,

The analysis concludes that efforts 1o promete respect for international human rights standards are
often likely ro remamn superficial and ineffeciual until such nme as they relate directly to, and where pos-
sible are promoted through, local cultural, religious and other fraditional communities. In this respect,
the best interests principle plays an imponant facilitsting role. By the same t(oken, it can never he
Ivvoked 1o override the application of the vanous substantive rights recognized in the CRC. The analy-
5i5 notes that the indeterminacy critique helps (o explain both the role and the significance of the prin-
ciple. The Convention as a whale goes a long way towards providing the broad ethical or vilue frame-
waork that is often claimed to be the missing ingredient that would give a greater degree of certainty 1o
the content of the best nterests pnnciple. [t provides a caretully formulated and balanced statement of
values to which States Parties have formally subscobed, The Convention does not seek (o provide any
definitive statement of how a child’s interests would best be served in a given situation, Any such pre-
tension would be misplaced, since no general rules could effectively provide such & staement. 11 is clear
that the precise implications of the principle will vary over time and from one society wilh its own culs
tural, social and other values and realities 1o another It will also vary according 1o an individual child’s
situation.



THE BEST INTERESTS PRINCIPLE

IN DOMESTIC AND

INTERNATIONAL LAW

HE emergence of the best interests principle

i international law 1s largely due to the fact

that it has long been a central feature in fam-
ily law a1 the national level in various countries,
Although the experience of many of them,
including mn particular the Unired Stares, mught
well warrant careful smdy, the approaches
adopred n the Lnied Kingdom and France are
espectally relevant both because of thewr intrinsic
interest and their pervasive nfluence n the
approach adopted within their former colomes:
Thus, before lookmg at the status of the principle
i mternational law, we will consider its evolu-
tion in the law of these two countries.

TRt et

Prior to the twentieth century, British common
law manifested a very low regard for children
bioth within society at large and within the family,
Indeed any concept of the rights of the child was
entirely alien 1o the common law, Instead, i1
accorded strong recognition 1o “the superior
parental ¥ight of a.man in a family unit created
within marriage, and was more concemned with
safeguarding his paternal rights than the interests
of children™ (Goonesekere, 1994, p. 119); It is
not then sorprising to find that the law contained
few provisions designed to safeguard the iner-
ests of children, There was, for example, no legal
duty on parents to support their children. Simi-
larly, children could not sue a person responsible
tor the death of a parent for harm that might
result from loss of parental support, Indeed, it has
been shown that many of the laws that at face
value appeared to protect the nghts of the child
were actually designed to serve some other inter-
ests. Thus while fathers had a right to the custody
of their hewrs. they were nevertheless free to
reject an hewr. A father could exercise a wnt of
wardship “if he {ost the benefus of a potentiaily
anracoive mamage mto the family by the ravish-

ment af the ward"” (Eekelaar, 1986, p. 1641 The
father could clann for loss of services thal would
have been provided to him by the child if the lat
ter were injured. ln essence, the common law
conceived of the child as a resource for the use of
his or her father and sought to protect the father s
financial and other interests accordingly.

Gradually the law evolved n the direction of
greater sympathy towards a rather imited notion
of children’s rights. These changes tnitally
occurred through the use of equity as opposed to
the common law. Using equitable rules, the
Court of Chancery was able to inervens on
behalt of the Crown in order 1o make the child a
ward of the court or enforce orders relating 1o his
o1 her education {Goonesekere. 1994, p. 119}
MNevertheless, the courts remained reluctant to
protect children’s interests per se and were more
concerned to uphold what they interpreted as
being the grearer social pood (Eekelaar, 1986,
p. 168}, These developments in equity led Lo the
formulation and application of the best interests
principie and gradually produced a cormespond-
ing change n the prnciples of common law, so
that by the beginning of the twentieth century the
common law had come (o treat the pnnciple as a
paramount consideralion in custody disputes.
Legislation subsequently reflected this approach.
Thus. for example, the Guardianship of Infanis
Act of 1925 provided that in making decisions
refating to the custody and upbringing of chil-
dren, the courts should make the child's welfare
“the  first and  paramount considerauon’
(Goonesekere. 1994, p. 1201

Dunng the tme of the Brinsh Empire. laws
were enacted expressly incorporatng some form
of the best interests pnnciple nto the law of
numerous colomes. Some of these laws ether
stifl apply today or have influenced the legal pro
visions subsequently adopted by the formercolo
nies. As Goonesekere has noted in relatuon 1o
South Asia, the Briush Parhament enacted the

|



Cronrdinestiip and Wards Act in 890, wiikch siill
apples in Bangladesh, Pakistan and India reciy,
She sunmarizes it offecns as follows:

The Act reflects the English Taw of the
lime anil therefore concedes the superior
pricrnal right of the father which will pre-
witd] unless be i "unfil’ 1o be & puardian
Mevertheless, the Act also reguires o coun
by determmng custody scconding 100 the
"kl of the misor chidd” (ikad, pe | 255

Ciivien this higtory it 18 not surpozmg, fo fud
that variitions of the best mictest principie also
apply. bi varnous orher former Brifish colomiss.

In Eanbuibwe, foo example, the best oifemests
principle applics 0 rejtion o custody and
puardianship marters. The courts are o make
decigions reluting o' the custody of children In
situationg of mantal dissaluion by teking into
accounl that the paramount combideration musl
be fhe mbereay of e chldoen concerned, The
law is somewhat different in relation o cusody
disputes. involving ilegitimate: children in that
the Best imerests principle lakes on a lesser fole
In such cases, there is a presumption thit the cus-
todiany will be the mother, but-w thord party may
be wranted tghts IF v demonsiraied that i1 esin
the welfare of the child for thi v oceer (Arme
stiongl, 1994, p. 1330, Similaddy, o Adustralian
lww, in tnatters relating to custody, guardianship
and access tooa child, the cowt must ke infe
sccount the welfare of the child as 1he paramiount
comsiderition (Packes, 1994, p, 275,

A Enighish taw, the desvelopmeii of children's
nighls and the nplerientiation of the ponciple of
the best inferess of the child in French law were
part of a gradual process, As Ruobellin. Devichi
{LO%d, p. 2600 has comimented:
Ik is no doubt troe that the child’s best
nteresss hinve never been obsznd from he

legislanne’s preoccupations bul i was
wrgimally the best interests of childhood
e than the child a3 such, perceived as
werving Ihe general inierests of sociery,
which inspired ninereenth century [aws w0
prodect children i the areds of child
labour, apprenheeship copracis, contml
of wet-nirses, and also  compulaony
echooling Hestorans se the emergence
of the best interests-of the child consid-
ered, ax dn individuil 38 having occurred
i ihe ninetecnth century )

in this regard, ber analysis of Fronch 1w 13
similar o that of Eckelanr in relation o British
bnw, Early laws m Fronce relanmg o children
were not designed 10 protect the child ped 5¢ bl
to pratect st jfere s, especially those of soci-
ety ol large. As m England, it was nid until the
pfieleenth century that laws were implemestzd
to protect the child, For example, the Napoleanic
Ciode provided that in the event of divoree, cus-
touly of children should be granted 1010e person
pbiaimng the divorée “unless the court ., osders,
P the best aavantage of the children, thir ol or
some of thom shall be entmisted to the care of
elther thi ather spoase; or of a third party™ (ikad..
po 2611 As in British law' al about the same fime,
i presurnpteon aboat custody was created which
coold be dispinced if v could be demonstrared
that the chilid's besi inteiesis waibld be werved by
& different irrangement. The law fumher evolved
ifter the Second World War, with legisiotion
wefating 1o family law becoming mcreasingly
child-certred. Asa resull, “the child’s bestinter-
€3l carpe fo B seen as the mosl fmpostant factor
i il legiziadion” (ihid.}

Vi of the beit inferesia pelnsiple ol the micra

tronal level @5 almos as old as iofcmational con-
ceen foo the situation of childiess, A number of
wanationson the principle hive fourd their way
i isramenis dpedifically denfimg wih chil-
dren. An embryonic formulation of the principle
can be seem m the Dirst intemations) mstroment
dealing with children’s rights, roneky the Decla-
ritaoat of il Righis of the Child, adapted by the
Leapie of Mationk ta 1924, W recogniees that
“matkind owes 10 the child the best thad i1 has to
give™ The pext maposd uemational iasiiumeént
that attempted 1o deat comprehensively with
childnen s rights was the | 939 Declarmtion of 1he
Righss of the Child, Principle I of which siates:



The child shall enjoy special protestion, =nd
shall be piver opporunities. and (ncilines
By e nnd by arher e, 10 enablé him
develop physically, mencaily, spirinally and
iocial|y ke p healthy amd narmal manmner ond
in conditiore of traedom nnd digniiy. In the
eractment of Lyws for this purpose the g
interests of the chila ahall b the perasmeynt
eartidaraon fenphasia sdded



The principle bas smoe been imcorporated m
wirrtoies Gther. miernitiongl instroments thal deal
wilh ssues of relevance o the anation of chil
dren, Por E:tamph, it s reflected in tao amicles of
fhe Convention on the Elmimation of Al Forms of
[hscrimination Against Women. Asticle Sbh of
that Comvention requires States Parties:

To ensure that family educanon mcludes &
proper understunding of moatermity adou
soeinl funcoon amd the recogmition of the
comrnon responsthi ey of men and woisen
i The upbringing and devebboproent of ther
childrea, ot being undersiood that the suter-
estd af the elild 1 the primerdial contles
cerlei) i aell Cakes.

Simiilarty, Asicle 1641 )id) provides thal in all
matters relating to mamage and family relations
“the intzrests of the children shall be pararmoent™

Artiche 5 of the 1986 United Notions declara-
tion melatng fo foster placement g adoption pro
wighes

[r a1 mateers relatimg e the placemen of
achid sutside the care oFthe ehild's own
parents, the bese ieterases of the o hald, par-
ticubarly his ar her need for affection and
right 1o securiyy aned conbinuing care,
showld Be the praramognt CoRsdergiim,

While the principle has ot begn expressly
mncorpanied ot other  Umeed Kations fman
rights insirdments, such ps thase thai deal wath the
rights of all persons mcluding children, this has ot
precluded s e by dhe supervisory bodies that
mombar States’ cornphianee with their ohligations
tftder those treaties, Thes, for example; the Hinman
Rughts Commines lias réferred on several occasians
in s gegernd comments” on the [inemanionad Cov
enant oe, Civid and Politicn] Rights to “the parm-
megnt intzrests of chikdren”. That Commities has
abso made effetive e of fhe principte in delermi-
ing the cutcoene of individual complamts lodaed
with it urter the Opticaal Pratocod o the Coverant,

]

The best interests ponciple has also been
e lisded i nstruments and decisions of regional
fman pghts bodees. In Afres, Ariicle 410 of
the 1990 Charter on the Rights and Wellare of the
Atienn Child provides:

In all acuons concerning the chibd pnder-
taken by any person or authority e bess
rrerests of the cheild shall be the primary
doupiederation.

ki Evrope, although the primeiple i not con-
taimed in the Ewropean Comvention on' Human
Rights. it lias sl been used by the Eoropesn
Commission of Humuan Rights w decisions
involving children, Thos in the Hendriks case, [n
1943, it was said thot where “there 15 8 senious
conflic! betwesn mterests of the child and ooe of
its parents which can only be resolved toothe dis-
advantpge of one of them, the merests of the
ehile .. st preypl™

T sk hives dueph Tl i AF{icls 1

Having raced the ongims. in both ostione] s
el tnitenational legul instruments, of [he best
mnterests primeiple which has been enshrined jin
the CRO, weo now need to oxamine the natwe of
the relatonship between Amicle 3 and ithe
funrees thad provided the orgmal inspiration fos
it I woald seem logical thar s strong element of
contimaty should prevail s that bath ar the
naponal and weermanonnl levels those seeking 1o
incerpret amd apply ihe Codwedtlion would be
heavily nfluenced by the long-establizhed
national jurisprudence in particolar, Perhaps sur-
prisingly, however, his iz unlikely to be, and
indeed should niw b, the cose. There are two
privsapnl reasons tht should serve 16 Timn the
wislise of naticanl junspiudence as & perauasive
precedent o relatign: too the CRE Inthe first
place. the principle hes generally been applied tn
arather limned rimge of issues it domestke law. It
has predominantdy been of relevance only in the
custody fiekd, But, as argued below, this Is a6
peculiarly eomples issue and leaves the principls
particularly vulneralde to the critique of open
endedness o indeterminacy, Tt s thus far from
being an jdeal model dpon which 1o develap a
theory of the best interests principle for broader
application, [ncontrast, the Conveniion not only
regpuires the applicanon of the prncpe noela-
Lo o custody matiess bul goes mach furher in



estabiishing it as & guding principle which st
intormy the applicanon of the sntme Convention,
As a resull, it wonld seem (hat “the very exten:
sive juriapruckenbial bagiage acsimulated by e
best Interests principle in both Anglo-Saxon and
French comexts 4 nod likely to be particularly
influential, and will almost cerminly not be deter-
munative. in the interpretation of the principle by
intemaitionnl bodies” (Alston. 1994k, p, 175,

The sevond repson why e best nierests
promeaple ai - recogrozed in the CRC should
develop & meaning and significance guite sepo-
rate feoin that wlhikch itenjoys in other contexts is
thnt a formulation esed in an miemational treaty
tends to take on a life (and meaning} of it own,
regardless of whint might have seemied s ine vl
pble “inbieritance” froan s domesnc Taw counles
part. Thers dre maty phrases o fefermataon)
human rights law thar can be raced-direcily o
specific domestic - Farmuilatiom. This may be
illusteated by meference to several staples af

Amerrcan faw that found therr way mito the Inter-
matianil Covenant on Civil and Patitical Rights
such a3 “due progess”, “equol protection” and
Upruel, ithuiman of degrading treatmient”, In
ineemational fw, he fissl Two phrases have
fhiled, at least o dufe, o assume anydiig ke thie
mipatiance they enjoy, or 1o take on ihe specific
meaning ey have been scconded, In American
{w, The third phrase, by contrast, is imporiant in
imernational law bul has been imerpreied n
rather different ways 1o 118 Amencan forebear,
These differences are due 1o & number of factors,
ncludiing the different fexiunl sétting i which
the principles are enunciated, the different legal
comteat in which they are being interpreted, and
the influence of many different legal coltures
within Th intermationsl bodies That apply them
[y eomeiusi, i may b sand thar while ihe
it and iterptesarion of the best interests prin-
ciple in dormeetic law may be of smme relevance
b thie inlerprembionsl Article Yol the CRC, such
approaches are by no means determinative,
Indeed, over e, inferpredations of the principle
ut the intermational Jevel should provoke o evo-
lisbvonry ki that interpretation of the principle at the
doamestic level Ag Tng been commensd:

[Tlhe ways in which the Conventn ag
both fermubasd and sitbared she princple
shouid eventually resubt i the need for those
domestic oourns which seck @ apply the
Convention 1o adogt o rather differem



approach from (had which they themsetves
have hiibiedo developed, primary with
ihe . bkl comest of cusrody decisom
{ihad .}

Having put the relevance of domestic formu-
lations of the best interests principle nto per-
SPECTIVE, we bom mow 10 4 comsiderabion of the
scope and meamng of ihe pronesple &5 embodied
i the {onveniion




IN PRACTICE

T 15 unportant in explonng the scope of the

best mterests prninciple w consuder both the
= gircumsiances under which it 15 requred 10
be applied and s specific implicanons in such
situations

It will be recalled that Article 3 provides that the
principle shall be treated as 4 primary consider-
ation “filn all actions conceming  children,
whether undertakern by public or private social
welfare mstitutions, courts of law, administrative
bodies or legislative bodies”. This phrase thus
seeks to provide significant guidance as to when
the principle is to be applied, The reference 1o
“all actions concerning children™ is designed (o
empliasize that the principle is expected to be
applied very widely. But since itis not absolutely
comprehensive in scope, il is necessary to con-
sider what is meant by the words “actions” and
“concerning ™.

One technigue sometimes used to limil the
scope of the word “actions” Is to contrast It with
“omissions”. In relation 10 the CRC, however, it
is nol clear either that this would yield a very
helptul result or that it would be consistent with
the intention of the drallers of the Convention,
Mo such distinction was made, either implicitly
or explicitly, during the drafting of the CRC. In
addition, the difference between acts and omis-
stons 15 nol always easy Lo mamntam since some
omissions are nol readily distngwishable from
acts, This s well illustrated by reference to the
facts of the 1989 case of De Shaney v. Winnebago
Cownty Department of Social Services; decided
by the United States Supreme Court; in which the
povernmental agency 1n question was found not
10 be liable for a failure to aci i relation o a case
of persistent and contimuing child abuse which
ended in the permanent and grave mental retar-
danon of the cluld. The Coun held that the Due

APPLYING THE PRINCIPLE

Process Clause of the United States Constitution
“forbids the State usell to deprive individuals of
life, liberty, or property without “due process of
law', butits language cannot fanly be extended
1o impose an affirmative obligauon on the State
to ensure that those mnterests do net come to harm
through other means”. Since the other means in
question was the father, whose abusive ways
were fully documented over a long period of time
by the State, the characterization of the State’s
conduct as omission rather than as a positive acl
of abdication of responsibulity has been stronely
criticized by American commentators (Alston,
[994b, pp. 13-14).

The limits of the term “concerming” are alsa
difficult 1o discern. Whar degree of impact on
children 1s required before an acton can be said
t “concern’ them? Must an action be directly
concerned with a particular child's or group of
children's interests such as a custody decision or
adecision to exclude those children from school?
Or does 11 include more indirect actions such as
tormulanon of governmental policy relating to.
tor example, the provision of public housing or
the closing of government schools? The drafters
of the CRC did not discuss this issue. However. 1t
15-significant to note that duning the drafting of
the Convention proposals to limit the application
of the armicle were rejected . One delegation sug-
pested that the principle should only be relevam
inactions involving the "welfaze' of achild This
was opposed by a number of delegations on the
ground that it would nasrow the scope of the an-
icle. The result was thar the term “welfare’ was
not inchuded n the final draft.

It 1s also important  note that the werm chi-
dren cather than the singular ‘child” 15 used mn this
sentence, Clearly matters may have some rele-
vance to children as a whole which have s rele-
vance o a paticular child, The use of 1his
troader language. espeaally in hght of the drafe
g lustory, suggests that an overly resmcnve
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interpretation of te word concérnimg shauld nod
e adopted Thus an action need not be so direct
e decision about the living arrangementss of o
parmicialar chiflh 1o be clussed as “concesning™ the
chikd Tibid., p, 14},

Whei we lum to consider the guestion: of
who must apply the principe, oeither the lan-
guage of the wxt nov the dratting histary of the
article provedes o particiilacly clear ongwes, The
apemng words of the article, especially the term
"all”, tend jo sugpest thar any persen aching jn g
natier concering o child g children inst con-
sider the childs or children’s besl mierests, This
wolld include povermments, puhii: sl prvales
bodies, and individuals such s parents and care
pivers. However, an apparenily norrowes formu-
lntiony i suggesied hy the wonds that follow
which seem to limit the application of the prin-
ciple to “public or private socinl welfare msiiu-
thians, courts of ks, pdiminiateive authorities o
egislative ‘bodies™ A& sarerow eading of ths
phirase would suggestthat the princaple |5 promar-
ily copcermed wirh gom of public officials but thas
i dos hove some application in relation o the
nctions of private bodies of they are povate
“social welfore™ bodies, Arbicke 3 thus embodiss
an apparent sontradicton i its endeavaors to
specily whin f bound: to apply the best iverdsng
jirimziphe

The drafting history provides i litle guidance
an this point, Two differen formmlations sers
pui {orwartd:

) " m o all actioms  concerning  children
whether undertaken by sheir parents, guardiians,
eocial or smie bistitobons and in pamiculad by
courty of law and sdmimsteative aothontes. 2,
i

e 7 limall offierd achiong concermimg chii
dien whether undertaken by piblie o privane
social welfare matimons, courts of aw, ar
Adintinistrative auifomtes "

The differences between these formutations
produced a debate aver whether the Convention
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should regillate provare family decisions. Some
delegations supported he former and wider for-
maifanon which cleprly soughi w imposs auch
abligntions, while others supgorted the loster amd
namewer Fomiulation which excluded paremis
The drafiers mesolved this conflics by adopting
ihe narrower fist of persons which did mot refer o
piirenily of guardins bup did e sccepi the con-
finement of W amcle w dficid scnons. Ths
woitld seemn o constitiite A decishon  mob o
resobve the matter defimmively, Tt has been argued
that Asticle 3 |4 of such 4 nature that it can have
application 1o private actions without seeking to
megialnte them [n this view, the artiele.

does ot seek 1o jmpose specific duties, b
rather o stale a pencral principlke that
should inform decision-making i relatiogn
0 "off actions concemang chibdren” Thus
even though there miny huve beesi po inken-
teon 1o regikate provase family decisions
as fuggesied dunng the drafling process, o
general principle can sl be made applic
able inauch contewls withoul mnowiting o
regulnison per se libed., p. | 5)

T also seems that a cogent reasan for the dele-
ton of the word 'official” is that ihe working
grosip wanted W beave the way open for the ar.
Licle o hpve applicotion o e actions of privae
persons. 11 has beew sugpested that this conclu-
sioat is firther supported by the inclusion of “pri-
vaie welfnre nstiiutions™, which suggests ihai
the *provision is not exclusively confined o pab-
I undertakmmgs” iibid 5, In this veew, Artiche 3
af such & nature thiat if must be applied by privae
as well as public bodies and persons

It will be recalled tinl Ariicle 3 provides thar e
best interests of the ¢hild shall be "a primary cor-
alglertion™ in all petons concenmng childoen
The drafing fustory and wording of this formula
Hon pravide some guidance as w0 exacily how
much consideration o decision maker must give
1o the prygiple,

The first thing 1w notkce nbour the formulaon
i that the child’s best inferests ore 10 beg pri-
meary comsubermion, The use of ihe artacle “a™ is
noteworlly. Other formuilationa of his prnciple
use apparenily more openbud wiording, For e
ample, Anicle 21 of the CRC, which deats with
ndoption, refers to the principle as. “the pam-



et constderatlon”, The diffenmee bepween
U vérme "o and *the” is sighificant The term "o’
stiggenty thar the bestinterests of e child see i
ke considered, bt that 8 number of ather {acions
ean &l be considersd. On the other lmnd, ihe
terrn "fhe” sugpests 1hat the bedf pitereild pon

wiple should be the evertiding factor

The otk woiahle feanie of (e phease (i
describes the weight ig be given o the principle
14 thay ii is oo be applied a5 & “primany™ consikier-
ation. - Again thes differs from formulatons such
as thnt wsed 0 Anticke 21 which speak of pam
menicy, This alse suggesss thar the child's bes
irteTests el molbe the mnly, bur shoold be i
fmpriant, momer considersd in acuons concem-
Ing that child.

However, the conclusion that the chifd's best
imierests need only be one consideraton amang a

nunbber, albeil an impartant one, s ot ihe Fal
wiltl, The deafiing history of g Convesdion
actially sheds some elpful hglt upon ihe rela
ive weight intended o be accorded o the prin
cipbe, A one point during thot process it was sug
gested thin the phrose b aliered tooread “the
privaary ennsderationn”, the reasmming bemg that
ihis woalld be meore consistent with other iemo-
tional instraments. Howewer, this proposal was
rejerted by gome members of the working group
wha noted that ather intemational mstmments
Apply 1o @ narrower range of situsitons, such s
custndy, im relation fo which i1 s ensier 1o stify
in npproach in which the child's interests over-
nde other concems. Uther members neted thst
there e siliations ino which the compeming inter-
eits of " juitice and society of large should be of of
least equal, i noc greater, imponance than the
interests of the child” This indicates that the

‘drafters wished 1w ensure a degree of flexibility

i the apphcation of the popciple, nod becasse
thiey thought that children’s interesti shoald not
be  paramoond an o gome chconistixes, bl
bechude the prnciple ag contained 0 Amigle 3
wad 10 o of Broid application, and an approach
that gave paramounicy to children's best nteresis
could not be jusnified i all of the stuneons in
wheeh the aricle mghs opply
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Tlas b wirild fmem el decision makiers st
treal the best pylerests oF the chald al least &% an
mptant eongsderanon, Bur the formulanon used
e Artgle 3 also leaves decision makers with ihe
oprion of beating the best interests of the child as a
paintmounl consideration. This conclusion is fur-
ther supported by the melusion of the pan-
by prmciple v & nember oF othes artickes,
such as Article 21 dealing wirh adoprion. and An-
icke RS desfing with parentid obligations:

It has also been sugpessed that the fact tha the
interesss of the child wre o be 2 primary considern-
v woukd seem o crente g sortof evidentiary bur-
den of proof spon ' thoss seeking fo achicve 3 non-
chibf-centred resull o demopsirate tol, ander the
circumatances, ithed feasible and scoeptable aloes.
nitives-do noy axast dibid, p 13}

To sunminasiee. the Convention: acts ol that
the begt mterests prnciple =0 be applied by all
decision makers;, whether public or private, whei
acting in any matter concerning children. The
welght o be given 1o 1the principle may vary
according to crrcumstances, although ar the very
leagl i rust be ad imporiant or pEmary consider-
anvor il sueh moners.

One s Tha the deatiers of e CRC did not dis-
cugs 18 e gquestion o kow 3 dereniination o
what is i the chald ‘s besr yvieresis 55 1o be mode. s
it Tor esample, 10 be made by aduliz on the bases
of on assessmeni of what some might coll “obgec-
iee” foctors, of e Childmen by have woe saw m
the process® ohn Eekelan s 3 fupuly biw special-
isl who has devoted particular atention o this
aqueeation, He has saggested that there ame poten
fially rwo madn ways in which g determination of
what is ina child s best interests can be mode. The
first is an objective model in which "'the decisson
maker drvws on bieliets which indicate conditons
which are deenmd to bein the child’s best intes-
este” Eaamples of such belefs could B that a
chikl requires gtrong bords with a primary care-
giver or thod o child should seally have opniact
willt both parents. The second way is 1o allow
chibdren o make dningul oo decsionomaking
relating 1o thear lives: Beke faar calls thes “dynamic
self-determiniam®, Linder this system:

e child s placed in an environmment
which & mersonably secure, bul which
expoes i bo 8 wide pnge of inlliehees
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A e Sl develags, s encourng=d o
irikw on these infliences |nosuch @ way
fhea A child el contributes v the cur
come. The very Tact that the outconie huas
been, ol keast parily, determined by the
chilid 15 taken o .demonsirate that the ol
come % m the chibd's best imioresis
(Eekeluw, |994 pp, 47455,

Eekelunr argoes thot determmation of what 5
el s bedl miersss should combine boih
objective sl subjective elemens Objective
Ansessieiils, he sugpests, can be uzeful, but one
must be aware that they depend on a “condensus
over vilues" which is difficwt 1o achieve, More.
over, The individual expenences of & child may
prochuce i different detepminpiion of whod b5 in
Itz or e best interests, In other words, an objec-
tve stnndard catngd take mto sccount all the
gl ways i which children's expenences &if
fer. For these reasons dn element of dyaamie
e lf-determinizm misl be introdoced

O pourse, this point of vies & open o orili-
e1gm, a5 Eekelaor himself notes. He outlines angd
argeimpls o reluie theee arguments that mby be
used against sell-determinigm, The firse aigu-
maend i6 A iE weuld give children g licenss 1o act
s Wsey wamt, pethaps in disregard of other mem-
bers ol society, He counters by poring (ot self-
dererminizm ks ohly & wiy of decuding whar s i
o childs imerests. The theosy does nor suggest
thint such snierests must be pursoed ar s cosd (o the
wider society, The second potentinl urgument
agninst ncluding an element of sabjectiviiy s
that It Favours impudspve, or egoistic, behaviour
an the part of the child, behavioar that may in the
bong run be damiging 10 the child and to society,
Eckelaar acknowledges ot o child may nod have
the ability 1o decide whether his or her impulses
pccorl with s or her developing long-term
gt Bl he suggests ihan this 15 not o reason for
niw allowing some st |l-determmmn, Rather i



means that parsiis or other carers muost balance
the chalds immediaze wishes with [he child’s
“prospective social selanonships”

Thie il pratentanl abpegteon s thnt cheldren
may samnply make decisions that are sel{-destruc
nve and thar application of self-deerminism
woubd allow theoy o follow throwgh on such de
crsions: Eckeloar's response i that ssll-detezmin:
1sm does nof imply this, as long as its ronale
properly understood. The pim of sell determnism
i o ersere that Be child develogs e an aduli
withi the "'z manm opporurities 10 foom and pu
sutr life-goals which refiect a3 closely o5 possible
An dutommnons choice”. Pecisions that ase s21f
destractive weinld preven thas from ecowmmeg and
therefore one caz say Bl inosuch cocumsances
e sell-doeirmined  decwions should be i
regarded (ibid. p. 33}

Think, it one accepis Eekelaar's analysis, deci-
gices refating b the child™s best mberests should
it b wmade simply by reference ) objective o
Teria that ope thought to represent the child’s best
imereaty, Rathes decision makess should incorpe
e the child's own decision-rmaking as o what is
in s or her own best bverests.
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INDETERMINACY -

1LE the preceding analvsis of the meaning
of the terms used in Article 3 provides some
guidance as o when the Dest interésts prin-
ciple must be applied and what weight it should
be accorded, there remains the further challenge
of how to apply the prnciple o practical prob-
lems. This section discusses what has been lermed
the problem of “indeterminacy’. or open-
endedness. This refers 1o the view that applica-
ton of the best imterests pnnciple does not lead 1o
a determinare answer 1n-any parnicular case. In
other words, radically different resulis could be
Jusufied ina particular situation, but in each case
itcould plausibly be argued that the best interests
prnciple had been applied. We rum now w con:
sider two of the principal methodologies that can
be vsed 1o ustify the ndeterminacy thesis, They
are rational chowce and rule scepticism

Rational chowe theory, as charactenzed by
Stephen Parker, specifies that in any decision
problem a determinate answer will im general
require that the following knowledge conditions
are satisfied;

. All options must be known;
. All possible sutcames of each option
must be known,

3. The probabilities of each possible oul-

come ecurring must be known: and

4. The value to be attached o each out-

come musl be known (Parker, 1994,
p. 293,

IV decision makers have dilferent views at any
of the above stages then i follows that different
decision makers could amive at different answers
to questions of whal is I the child's best interests
in identical situations. The most common view 1%
that the best interests principle 15 indetermmnate
because decision makers wall have different val-

b ==

THE THEORY

ues ard will thus decide the answeér to the fourth
question differently. Parker arpues, however, that
there is room for disagreement in relation to the
other three 1ssues as well. He points out that even
if all the options are known, such as in a custody
case where custody of the child will either be
given 1o the mother or the father, the requusments
of questions two and three can never be fully satis-
fied. In reality. the range of possible outcomes of
each option are, m Parker's words, “a mater of
pure speculanon” bemg based on an “imprecise
exercise of apprsing peoples' characters and dis-
pesitions’, In addition, there 13 the problem ot
deciding the probability of different ourcomes,
which again 15 a subjective decision (ibad., p. 30),

Since there are many situations i which dif-
ferent decision makers could decide one or more
of the questions differently, 11 follows that the
best interests principle is indeterminate, In other
words, it does not deterrmine, or lead inevitably
to, any particular outcome. This 1s said to be
problematic because i means that a decision
maker can justfy virually any determination on
the grounds that 1t 1510 the child’s best interests.

The rule scepticism argument is derived from
philosophical discussions aboul what it means 10
follow a rule_ Iy is based on an argument put for-
ward by a philosopher, Saul Kripke, inrelation 1o
nule-following i mathematics {Kripke, 1982), In
his very influential work, Kripke questions
whether we can really be sure that a particular per-
son is following the rule of addition. The heart of
hus argument is that because of the finite number
of instances of ever applving a nule, people can
never be sure that others are also applving the
same rille. Two people could be coming to the
sarne answer on a particular issue at all tmes and
thus appear 10 be following the same rule but,
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becouse those cases of Agreemenl ore pecesdar |y
finhe, 3 b pesssible than they e scnally apply-
ing different nabes thay will prestece sadically &if

lerent conchisions ats later poing in time.

I thes argument relating to nile-following is
aciepied, and it clearly comnot be aduguanely
explamed or petified within the confines of this
analyeis. it follows for presemt parposes that one
cun ever achially be aure thot & decision moker
15 Tollowing rhe rube that she or he must ke the
best iitereats of childeen as a primaty considern

fion. Particular decision makers may oppeai o be
applying the best interesta principle, but this can
ncver be verifsed because instonces of apparent
application of the rale are finite. Later decisions
ar behavioan neay indicae thal o decision makes
wis actually spplying o mile different fo that of
the best interests of the child and it wai pure
camciibence that the former decision appeared
folbow from application of the best interests mile.

I one accepts -enher. or both, of thess g
mnemia, thed 1t woalld follaw thar the st mreresis
prnciple & wsed an Article 3 of the Conventson will
hawe litthe renl effect. According i fle rule scept-
clam argument, gnecannod be zure thot o &cison
inaker s even opplying the princeple, while sceond.
g fothe rtional chowe argement, even of the
decision maker i3 applying the prnciple, i can be
usedd 1o pstify almosh any ouicome, Beform we
EXIMINE $00n responses o thes conclusion, ibmay
be useful toconmder a number of examples of inde-
terminacy i velation to the principle.



ILLUSTRATIONS OF

INDETERMINACY - CULTURE

HE influence of cultire on a society’s value

systemn well illusirates the potential indeter-

minacy of the best interests principle. 1f we
take just one element of the rational choice theory,
namely the value to be atached (o different out-
comes, it can be demonsteated thar the best inter.
e3ts principle can be used ewther to justify or con-
demn the same practice. The iflustrations explored
in the book upon which this analysis is based deal
with 1ssues relating to child custody, female cir-
cumcision, child marriage, work and education

Cultural cotsiderations may, i1 some circum-
stances, be sard 1o be relevant lo a delermination
of what 15.in the child s bes| interests in a custody
mnatler, To illosuale how this might be the case lel
1% take the example of the concept of familial lies
applied 1n some traditional African societies. As
Rwezaura and Armstrong pote, the custody of
children in such societies is inlimately related o
the whole social structure, First, it is related w
the practice of marmage thraugh the exchange of
bridewealth, Rwezaura describes the complex
relationship between children and this practice as
it relates to child custody as follows:

In most patrifineal Afncan societies mar-
riage 15 effected by the mansfer of
resources  known genencally as  bride-
wealth. The rransfer of brndewsalth from
the farmly of the husband 1o the family of
the prospective bnde has two man func-
tions. The first 15 o validate the marmage,
The second 15 to effect a mansfer of the
bride's procrearive capaciry from her fam-
ily to that of her husband. This transter
entitles the husband and his family to ¢laim
all the children the wife bears Whether or
not he is the biclogical parent. Because
patrilineal sociefies consider that all chil-
dren bom during marriage belong to the

hushamd and his family, custody of chil-
dren-at the time of separation or divorce s
claimed as a matter of nght by the father

Rwezaura gives examples of these practioes on
the pant of the Zulu of Natal, the Kulia of Tanza-
niz and the Tswana and Swazi peoples
(Rwezaura, [994, pp 86-87).

However, the concept of palrlineal owner-
ship of children s alse connected with wides
social eohesion Marriage in many such socieries
has been a means of securing alliances hetween
groups of people. Thus children were seen as the
essential link between two social groups,

Tn relation to Zimbabwe, Armstrong notes
that the people are organized Into family groups
consisting of two generations of descendants
from one man — namely his sons, his daughters
and his son’s children. 1L i this group that is
responsible for umportant spiitual and rnitual
practices connected with many aspects of life
such as health, marmage and death In this con-
text, Armstrong notes that it is important for the
tather of a child, and for the whaole patemal fam-
tly, to estabhish its rights to the children i order
to tulfil the ritval funchons of the family (Arm-
strong, 1994, pp. 1571538

The custorns relevant to custody of children
it such traditional socieues are then closely
refated not only w mariral nes but also to the for-
mation of familial alliances and the performance
of religious practices. In this context, a decision
maker might decide to award cusiody o the
father on the basis of cultural considerations. The
rationale would be that, i view of the traditional
forms of social orgamzation and  religiows
instruction, it is definitely in the child's best
interests Lo remain with the father

However, the existence of these practices
need nol necessarly produce & detenminate
application of the best Interests principle. Taking
a concrete example, suppose thal in conlempo
rary Zimbabwe a mother and father choose o

17



divorce and have a dispute in e courts concerm-
ing achild wha shows extreme emolional eitach-
ment ta 1he mother, Supposs atso thar the rad)
tranal dushsistence stosaimy and famly sbruciure
of e Tather has broken down for varnioos reasons
5o theat the Tarmalial tes are ne longer so impoe-
mnt. Suppose also that the mother, like many
wamieil inconteriprary Srnbabiwes, lias tried to
find alternative wivys of providing for herselfam
hag some funds available w sppporn the child. s
thits congest it would #lao be open 100 decision
maker 10 mpoe that the expressed emotiondl
needs s well as the physical needs of the ohald
miean that i1 wodld be an his or ber best inlereats
for custody to be granted o thie motlies, The best
iterests principle cannot prodice o determinate
resufn in this situation A decision maker using
this' criterion could come o vastly dilferent
rosults depending on the weight to be given to
criltural considerntions.

Fernale cocumesion encompasses 4 range of
pracisces tial in varving digrees invnlve somme som
of proceduie teing performed on the gicl child’s
genitals. This con mnge from the removal of the
parl's elidoriz to w e dramatss gbereention in
which the clitons, Inba ot and leb mapom
are removed, Anguments coubd be, and have beeil,
mude based on tie best interests principle, either
1 suppor or condemn such practices: For o cross:
section of the views fken i spprzsing this prc-
thce, see Steier and Alvon, 19546, pp. 240- 255,

Femabe clrowmmcision 5 part of he cultune of
nipsnOus countres, particularly in Afica, and iz
of significant soinl mmporiacee in the sociefies
in which il occurs. Belembaopo has noted inreka-
vion to Burkinag Faso b

excisicH frorks the passage of & soung
garl 10 womanhood. Only a ginl who has

hea excised could marry & man  dsd
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inaintain sexonl redrtions with him
Encision of @ young girl marks ber inte-
yration into social fife and her progres.
sion tn maturity, Numeroosy religious
beliefs are nlso oftached to the fitual. The
girk’s sncther was squally proud of et
dauphier’s compléton o the  ritual
(Belembaogo, 1994, p 210

00 thes bikgds, the argument could be male
thm chremeeizion i3 ko the Best interests of thegirl
chald For, of she s ot clecimeized, she will ba
ostracized from waditonal sockety and she will
he wnmble 0 manmy and form a Fam)ly

Cin the atteer feand, there ts much evidence: tha
snch practices can be harmful 16 both physical and
el health, The shors-tesm effects ol fernade
circumcision can include haemorfinging, mfec.
tion, pain, damnge bo other organs and merensed
resk of HIV mensmussion. The long-term effects
might anilade seamng, infections, problams st
birthing, exeal amd  pavehologscal  problems.
Froon s perspective f 45 saucl thil bealih come-
quences make the practice of female cucunwision
conimsry o fhe ehild’s Bea. itemasla.

[€ the test of the child s best integesms were the
anly eonsiderarion, and if other substantive pro-
wiskana af the CRC did not preclsde the practice,
fht obigciarme wimild depend o the vilee placed
an [he relevant concerna such as the child's infe-
Eration inle sockey and the ¢hild"s heslih,

Chilid mnsriage occars (50 number of congtnes
Afnco ond South Asia. [n [slamic societies in
shich there is no lower age limit onomamage, ihe
father of # girl child can compe] her to musmy pricr
bo pabwerly, Spmblarly, ancler Himbu law i fathercm
also vecpire & pre-pubescent dougiter 10 marmy,
which has resulted in some girls being mamied ot
ages ws low ps elaln years (Goonesekers, W,
po 122, Chobd mewmiage. 0 such culbees 5
sccepied soctal prachice. In o culnre mowhich it is
custenmiary (o6 the father 1o decide whom the girt
rrust mairy, and when it oy be sad to be ina
girl's overnll hest mterssta for the practice to
oocur, refuzal may crente had relatons ond even
lead 1o the girl’s ostracism fromm her connmimity.
(i the other hand, & nomber of negaihve
effects of the peactce can be identifed which
wianld suggest that such prachiees are ol in ihe
gir] chikd’z ovezall bese interesis. Thoss, the prac-
fece expoaes vouni girls io phosica] violenoe and



s ard pi commecied wilh chalid traffreking, willi
gurty Being vaken (flegally acioss nanional bordess
fg prostiuton o puastiage (hid, po 122 sl
o 131, Chikd marmeage can adso hove haomiul
health consequences for the g child who can
become pregnant’ Ax she = not vet fully devel
oped, pregnancy can resull mormolrotrition - sl
leszer hife expectancy for her s well as for e
clhiled

A related practice Lhat can give rise o ditferent
applications of the best interest principle 15 that
ol the arronped morriage, Thys i3 3 practice T
mvidves both boy et garl chuldren amd ocours
a mumber of Afncan and Aslan socketies. Thosin
Bk Fasge

The  respective. fomitlies of the fumre
apoises are very much involved nthe con-
clustom of 1he marrmae. I effect, 0 moat
cases. the masiage 15 negotiarer] between

phae gty Frigmridies wath de chubdeen ploving
i esseniial role. The chiildesn st submiy
to the wizshes of theitr respective farmilies
i Belembagge, 19594, p. 2138}

Ageinn, the bt (mtEresis principle conld jus-
fify polickes o actioms aither soppomng of
mejechng suwch proctices, (n the one hapd, cul-
furnd consderations mghl be msed o jusaly the
praciice since the child has 1o continue to live moa
joaety inowhich string Views ae held about
patermal plwnry. Ad Belembaogo has com-

1



rented, “{1The child has 2n obfiganon of submis-
shoi with respect to his of her father, so the child
must not question or oppose any decisions taken
by his or her father™. |1 a child refuses 1o comply
with & decision about marmiage, then she or he
inay encure the writh of society which holds
such song views about sihonry. 0o context in
which the child kas io contimie 1o live in the same
sochety, it may be said to be in the chikd’s best
Interests 1o comply with garental will Conceming
such decimons

Ak be piher hand, 3 number of considern-
fhons support av sngemend (hat such practices are
not in the best interests of the child. As Belem-
Ireogo has woled, they senously interfere with the
chilads frecdom and aulcnsmy, Moreover, some
prrangements mvolve e giving of o gol child o
a tuch older male, thereby exposmg hes to the
abuyses discussed abdve in riztation o< hild mor-
rage. Rweraurs haz noded that “many of these
pimriages end up with the young wile mmning
nway Lo another distrcr or o the chy™ The resule
for the chald 5 semoval from bes social and
famitial environmen, which may well be agatnsi
het best imerests.

The operation of cullural pracices m relation to
chuld labsoar provejches yol another contest in wiuch
oy explore e ndetermmmacy of fwe best pderesty
poncigde. Bwezanra has soted tha i maty iradi-
[1onal Adrcan sockeies, children have o number of
very | t economic roles. in panticular, they
are directly “engaged in prodaction from a very
early ape”, For example, amoang one groug in
Kenyi, 1l s the job of preadolescent boys 1o “lonk
gfter the lambs and kids, bring them 1o ihei
frothers in the eveuing abd fo put them away
ivder their uptured baskets at night™, Sumitarly in
it Goammminey o Tatszagla “bowe amd girls of thres
years are piven e fask of herding small siock
sich as calves, shieep and goals, in the wicmary of
the kraal " (Bwermra, 994, pp; 892000, Arm-
strong Has macke timilar observations aboul Zom-
Iabwezan sociery where childeen ane congisered 1o
be & resource for their familes and are Dwnelore
expected (o do some chores, such ay hesd cartle
i Armstong. 1966, p. E79).

In a culture in which children are expecied o
work, and contmbute 1o oty Bife, an arguomen
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imay be made that 11 s a0 their best interests todo
¥o, #ven af the experie. of formal education
Because they are expecied 1 work, any refuzal 1o
Ao v mary bead 16 thear biing eetracired

Al the same Time, e are momerous factors
that support an argument that these prctices are
not i the child's best imterests, Such labour 18
sometinwy physically and. memally damaging o
the chaldd, For sxampls, Rwezoura has commented
Ut giele a0 sene Afncan commupities  we
reguleed o chrey Babies on ther backs and hips
“hefone they we old =nd dfrong encugh lor sech o
weighi™ Further, the labour may prevens the child
from emgaging in formal education or mberfene



with that educotion, I might alse nterfere il
the chibd’s plav anid [ebure finie, i hal some
would wgoe is necessary for the child's develop-
et £ Rweddira, 994, pp, 77-4K0),

Cultiral influentes are alio relevant to many
wbpcts of the formnl edwcation of children, As
hias alrendy bees obsived, it s cuslomary 6
many Africam socienes for childeen voowork Trom
& vely early ape W help seppodt die P ly, How-
ever, such activity can also be seen as 8 “wital
pdecational  and  secialization  Imstituthon”
Cfr M, 1958 p, T I s context; mefusal
1 place children o formal edocution, o ther
subaequent remowal, might be smd (o be m ther
best imerests because, by working instead, they
will gaim vilal informl edication and socmliza
ton skills and belp 1o enstre their own ns well 55




thett family's physical survival  Howewver,
anpthier decislon maker who ploces more vilue
om formial education might decide tha it is i fhe
children'y best inferests ti be educated g more
Farmal school seiting. This view might be sup-
ported by wn argumsedd it mformal, pedinosl
iduciton s Jess pmporanl given the grucual
breakdown of rrsditbonal forms of sacial organi-
Tagion sl ficbsigience.

Traditional practices in Adrican socelies ace
also of particulnr relevance to the application of
the hest interests principle (o the formal sdiss-
ton of the gul child, Bwermira has commented
that tlse tradivonal veew of the ple o women
imeadis thal formnl education is nor really eosrd-
e iecessary, ln i words

o oty b depied that in & soceely where
gpirl children are viewed as furier sources
of  brideweilth, snd wherg mariage and
chitld bearing are seen us the mipor voci-
thon for warmes, formal ediscatyon will mat
be consnlered 8 top poonty Toi them
[ Bweaurn, 1904, p, JEDD,

He potex shar imialion practices aldo come
e conflict wil formal  education  “lo %
capecied tar . (gl children] will drop 0wt of
fchool o attend lemake Initkahon mes which in
some - cases thke severl monthe 1o complete”
Sumikurly, In Egypl one factor contnbaoting 40
educrhonad dropout of girl children b need
tor prepare formamriage” (Azer, 1999, p, 2475 In
seteh contexts al nighn Be saatl thad 1 s pot neces-
garily im the girl child’s hosr interesn o meemive
formal educntion far this will nos be of great ben-
ciit- o Ber in - dhe fong run as wife and mother. It
may b mege snpartand for her o gom dniformal
education in e home. Further, the beliefs about
initnation rised are S0 irong thial, m seme socie
Ve, mchilld whio does oo g b ou gl ihsm cannaor
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marry. Sance education it thouphl to interers
with naditional methods of integranng a girl into
sockery, iomight-well be seen w be anothe girl's
best mberesis to forgo any educanonal oppariung
fies. O the pther hond, it might be srgweed by
someone emphasiong the importance of differ-
et valies thal these wrguments simply endorse
discrmnation agains women ind that edecation
iy & means of ending proctices thar lemit geatly
the treedom of women.

Az has been said iy
ATELMETIS

melation o ducl

The real omective of the culturalist argu-
et b the mantenpnge OF sirictures of
darmmance and contegl pmd . Tos Dittle or
mothing 10 dio with the “colierl™ weop-
pings of the argument. The con element
that all the arguments have in commen is
the pppression of the homan nghts of
wornen (Caka Onvango  and  Tamale,
1995, pp. T08-709)
I that »eew, formil education would be consil-
gred 1o be i the best imerests of the child.
Ancaher example concerns Jupan which has
wiil kppears 10 some observers 10 be an educa-
fham 4 ystem That o farsh and wepeessive, ag least in
some respects. The sy¥stermn (s extremely comipeti
five.aml hieraschical, Chilldeen e pul wrides
NiEdss exammanon pressure because thegr resulis
detzrmine: thelr nocess to the good schools and
imiverseties. B s not surprising then to find that




much of their exisience 1s taken up by intensive
study, The typical Tapanese high school student
spends 240 days a year attending tormal school
and 19 hours a week outside school studying:
Fifty-one percent of high school students spend
additional howrs incram schools in order 1o boost
their grades (Minamikata, 1994, pp: 281-282),
After examining parental attitudes 1o this sys
temn Minamikata discovered no unammity as 1o
whether or nof it 15 10 the child's best interests,
Some parents thought that it was, because i1
helped children acquire knowledge and develop
mental concenrration or because the children

actually enjoyed ir, At the other end of the spec.
frum, some parents considered that the system
was not in their children's best inerests because
it helped them not to gain knowledge but only to
cram. They felt thar, becauvse it emphosized work
instead of play and neglected compassion, thewr
children would npot grow into well-balanced
adults. Again we see a practical illustration of the
indeterminacy of the best interests principle,
Depending on what sort of values the paremts in
this study emphasized, they came 1o different
comclusions about what was in the hest interests
of their children.






ILLUSTRATIONS OF

INDETERMINACY - RESOURCES

T HE hest interests principle is sometimes
invoked inconnection with resources issues,
both in relation lo governmental budpetary
allocations (a matter that is examined further
later) and to the resources available to a particu
tar child under different scenarios. Many of the
examples just considered cad also be viewed
from b resowrces perspective,

The impact of resource factors in chidd custody
matiers provides a useful illustration of indefer-
minacy, Portraying the simuation in Zimbabwe,
for example, Armstrong finds that “the most
sinking charactenisuc of physical custody
Zimbabwe today 15 flucmanon. Many, if not
most children, stay with a number of different
relatives for periods of their lives. This patiern,
although more widespread among |ow-income
groups who often mansfer custody as a way of
sharing ecopomic resources among family merm.
bers, is not restrcted 1o the economically needy.
Well-off Shona families also (ransfer temporary
phasical custody of their children within the
extended family Chiidren are moved fram rela-
tive to relative, usually to seize economic advan-
tages” (Armstrong, [994, p 170},

Similarly, Rwezaura has commented that it is
i common practice in sub-Saharan Africa lo send
a child away “to assist a relative in doing house-
work in retum for lition money and 3 place at 4
neizhbouring scheol™ (Rwezaura, 1994, p 101)
In arder to make the best of economic resources,
child custody informally rests wilh the wider
tamily,

In a context in which resources are short, it
might well be arpued that these practices of fluc-
wating custody within a wider familiol setting
are in the child’s best interests because lthey
ensure better schooling opportunitics and betler
nutrition. However, as we have seen in earlier

ilhustrations, there are also countervailing con-
siderations that could justify an alternative intey-
pretation of what is in the child’s hest interests.

Armsirong hotes there is o stoong view, &l
least in Western discour